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I. Introduction 
Earlier this year, in Grant v. Boccia, 133 Wn. App. 176, 137 P.3d 20 (2006),2 
the Court of Appeals, Division III, held that expert testimony was inadmissible 
under the Frye test to establish a causal relationship between alleged trauma 
from an automobile accident and the onset of fibromyalgia. The Court of Ap-
peals reasoned that it is not generally accepted in the relevant scientific commu-
nity that physical trauma causes fibromyalgia. The subject remains theoretical, 
and until “medical science determines with sufficient reliability and acceptance 
that a causal relationship exists between trauma and fibromyalgia, such evidence 
is inadmissible under the Frye test as adhered to by this state.”3 This article 
reviews the opinion in Grant v. Boccia and the legal/medical support for 
its conclusion. 

II. The Trial Court Proceedings 
Adam Grant alleged he suffered from fibromyalgia causally related to a 
relatively minor motor vehicle accident that happened in Yakima, Washington. 
The accident was a low impact collision. Injuries at the time of the accident 
were minimal: a reported cervical strain that should have resolved relatively soon 
post-accident. Nonetheless, 16 months post-accident, Grant alleged he had 
developed fibromyalgia and that it was causally related to this accident.

The term “fibromyalgia” has reference to subjective complaints characterized 
by symptoms of “generalized pain, poor sleep, an inability to concentrate, and 
chronic fatigue.”4 “Fibromyalgia is a syndrome rather than a disease. Unlike a 
disease, which is a medical condition with a specific cause or causes and recog-
nizable signs and symptoms, a syndrome is a collection of signs, symptoms and 
medical problems that tend to occur together but are not related to a specific, 
identifiable cause.”5

This syndrome is not objectively verifiable and there is no physical evidence of 
injury. There is no physiological or biological explanation for the condition. 
The syndrome is comprised chiefly of the patient’s subjective complaint of un-
explained pain. Its very existence and its causes are theoretical. Physicians who 
offer opinions on causation are giving scientific opinion, not medical opinion, 
without a scientific basis for that opinion. There is medical debate about wheth-
er fibromyalgia really exists as a physical condition, and whether it is instead a 
psychological condition, personality or hormonal disorder.  

Grant v. Boccia: The Frye Doctrine 
as Applied to the Fibromyalgia Syndrome 
By William A. Olson1
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Accordingly, the defense moved 
to exclude any expert opinion 
that alleged trauma from the 
motor vehicle accident caused or 
triggered fibromyalgia. The Frye 
motion was supported by Dr. 
John Dickson, formerly Chief of 
Rheumatology and a Chief of In-
ternal Medicine at Group Health 
Cooperative of Puget Sound, and 
a Clinical Professor of Medicine 
in the Division of Rheumatology 
at the University of Washington, 
and by Dr. Edward Walker, Vice 
Chairman of the Department of 
Psychiatry at the University of 
Washington and Associate Medi-
cal Director and Chief of Psychi-
atric Services at the University of 
Washington Medical Center and 
who was at the time of the mo-
tion the medical director for the 
University of Washington Hospi-
tal and the Associate Dean of the 
University of Washington Medi-
cal School. Both Drs. Dickson 
and Walker explained that there 
are no studies performed by any 
valid generally accepted scien-
tific method establishing a causal 
relationship between physical 
trauma and the later development 
of fibromyalgia that has achieved 
general acceptance. The cause 
or causes of fibromyalgia are not 
medically known. 

Grant offered testimony from 
two physicians. Drs. Paul Brown 
and Robert Bennett opined that 
trauma can cause fibromyalgia 
and did so in this case.  The 
defense countered that these opin-
ions are only the personal beliefs 
of these two physicians.  Such 
causation opinions related to this 
syndrome are without scientific 
basis and constitute an hypothesis 

or theory that remains conjecture 
until advancements in the scientific 
study of this syndrome can validate 
any such opinions.  

The Yakima County Superior Court 
agreed with the defense. This trial 
court recognized that the study of 
this ailment and what causes it to 
develop is in its infancy. It observed 
that there is much disagreement 
in the medical/science community 
about what causes fibromyalgia.  
The trial court granted the Frye mo-
tion because the theory that trauma 
causes fibromyalgia is not yet gener-
ally accepted. The Court of Appeals 
affirmed in an unanimous decision.

III. The Legal Standard For The 
Admission Of Scientific Evidence 
In Washington

A. Scientific Testimony Must Be 
“Generally Accepted” By Scientists 
as Reliable Before It Is Admissible in 
Washington Courts.

In Washington, the Frye test is used 
to determine the admissibility of 
novel scientific evidence. State v. 
Copeland, 130 Wn.2d 244, 255-
60, 922 P.2d 1304 (1996) (citing 
Frye v. United States, 293 F. 1034 
(D.C. Cir. 1923)). Under the Frye 
test, scientific evidence is admis-
sible if it is generally accepted in the 
relevant scientific community, but 
not admissible if there is a signifi-
cant dispute among qualified experts 
as to its validity.6 The trial judge 
is determining legal reliability, as 
a threshold test of legal relevance, 
by judging – as an objective out-
sider – the level of acceptance that a 
principle or procedure has achieved 
within a scientific community. 
Under the Frye test, the law defers 
to the consensus of the scientific 
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community which is better quali-
fied to determine the reliability of 
scientific theory than are judges and 
lawyers.  In determining whether the 
Frye burden has been met, the Court 
may consider “the available scientific 
literature, secondary legal authority, 
and cases in other jurisdictions.”7 
Because “general acceptance” is an 
objective standard – a mixed question 
of law and fact – the appellate courts 
are as capable as the trial courts in 
making that determination. Accord-
ingly,  review is de novo and not 
to an abuse of discretion standard. 
Furthermore, review is not limited to 
the lower court record.8 The appellate 
court may consider new or additional 
material. 

B. The Frye Test Differs from the 
Daubert Test.

The Frye test of admissibility dif-
fers significantly from the Daubert 
standard applicable in federal courts 
for assessing the reliability of scientific 
evidence. In 1993, the United States 
Supreme Court decided Daubert v. 
Merrell Dow Pharm., Inc., 509 U.S. 
579, 113 S.Ct. 2786, 125 L.Ed.2d 
469 (1993). Under Daubert, the trial 
court is to determine reliability based 
on various non-exclusive criteria. The 
test is flexible so as to give the trial 
court broad latitude in determining 
reliability.  

The application of the Daubert test 
is subjective and reviewable only for 
an abuse of discretion. The trial court 
has discretion to consider a variety of 
factors in assessing reliability under 
Daubert. In theory, judges are free 
to select different procedures and 
apply different factors to a particular 
expert or type of expertise than their 
colleagues do in the same district or 
county. As a consequence, similar 
cases can be resolved differently on 

the basis of inconsistent determina-
tions about admissibility. 

In State v. Copeland, the Washington 
Supreme Court confronted the issue 
of whether it should abandon Frye in 
favor of Daubert. The Copeland court 
declined to do so, stating:

 Where novel scientific evidence 
 is at issue, the additional Frye 
 inquiry allows the judiciary to 
 defer to the scientists precisely 
 where to do so recognizes both 
 the need for admissibility of novel 
 scientific evidence where it is 
 sufficiently accepted, and the 
 need to protect against novel 
 scientific evidence which has 
 not even gained general acceptance 
 in the relevant field.  The trial 
 court’s gatekeeper role under Frye 
 involves by design a conservative 
 approach, requiring careful 
 assessment of the general 
 acceptance of the theory and 
 methodology of novel science, 
 thus helping to ensure, among 
 other things, that ‘pseudoscience’ 
 is kept out of the courtroom. . . . 
 We have been offered no sound 
 reason to depart from our own 
 standards for admissibility of 
 scientific evidence, and we 
 conclude that Daubert has 
 drawbacks which we decline to 
 import into our standards for 
 admissibility.9

In Grant v. Boccia, we have an appli-
cation of Frye that demonstrates the 
sound legal policy behind the Su-
preme Court’s decision in Copeland.

IV.  Application Of The Frye Test To 
The Theory That Trauma Causes 
Fibromyalgia

A. Scientific Causality Implicates Frye.

In cases which turn on scientific cau-
sation, the authorities are clear and 

uniform that the causal connection 
itself must be accepted as a general 
matter in the relevant scientific com-
munity before expert testimony of the 
existence of causality in the particular 
case may be properly admitted.10  
When the testimony involves human 
medical conditions, the existence 
of the causal relationship must be 
generally accepted by the medical sci-
ence community.11  There are many 
examples of certain human medi-
cal conditions that implicate either 
Frye or Daubert because testimony 
about the cause of the condition 
involves scientific knowledge. Some 
examples are as follows: medication 
called Parlodel caused stroke; drug 
Bendectin causes fetal abnormali-
ties; sexual abuse causes a syndrome 
of child behaviors; low voltage shock 
causes cardiomyopathy; benzene in 
drinking water causes salivary gland 
cancer; exposure to gasoline additive 
cause neonatal cardiac abnormali-
ties; Norplant contraceptive causes 
stroke; and Doxepin causes glaucoma 
and cognitive difficulties.12  The U.S. 
Supreme Court, in General Electric v. 
Joiner, 522 U.S. 136, 118 S. Ct. 512, 
139 L. Ed. 2d 508 (1997), ruled that 
Daubert applies to expert medical 
opinion that exposure to PCBs causes 
lung cancer because that opinion 
requires scientific knowledge.  Such 
medical opinions are not based upon 
an objectively verifiable physical con-
dition capable of assessment by clini-
cal examination or procedures, but 
rest upon scientific causation theory.

The Washington Supreme Court 
requires application of the Frye stan-
dard where the evidence “does have a 
scientific aspect, which tends to cast 
a scientific aura about the. . . testi-
mony requiring its assessment under 
Frye.”13 

Continued on Page 4
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The Court of Appeals, Division I, 
in Ruff v. Department of Labor and 
Indus., 107 Wn. App. 289, 301, 29 
P.3d 1 (2001) applied Frye to the 
theory that chemical exposure causes 
porphyria. In Ruff, the Court of Ap-
peals observed that the diagnosis of 
certain human medical conditions 
and their causes is highly specialized 
and squarely implicates Frye. Frye 
is implicated because the medical 
opinion is based on scientific theory.  
Frye requires exclusion of the opinion 
when there is insufficient scientific 
foundation for the theory.  

In Grant, the appellant argued to the 
Court of Appeals that the opinions 
of Drs. Brown and Bennett were 
merely medical opinion not subject 
to Frye. However, there is a significant 
difference between common medical 
opinion and scientific opinion on the 
causes of an inexplicable syndrome. 
The legal authority mentioned above, 
decided under Frye or Daubert, 

recognize that there is a fundamen-
tal distinction between the treating 
physician’s ability to render a medical 
diagnosis based on clinical experience 
and his or her ability to render an 
opinion on causation.14  As observed 
in Grant v. Boccia, “[t]he ability to 
diagnose medical conditions is not 
remotely the same . . . as the ability 
to deduce, delineate, and describe, in 
a scientifically reliable manner, the 
causes of those medical conditions.”15

B.The Medical Literature Establishes that 
the Theory Lacks General Acceptance.

There is abundant medical literature 
on this topic.  No objective reader 
can study this literature and not come 
away from it struck by the significant 
scientific dispute about fibromyalgia 
and its causes. The most that can be 
said for the theory that trauma causes 
fibromyalgia is that it is a rationale 
hypothesis that requires further study.  
It currently remains theoretical.  The 
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“Can a single traumatic 
event, such as a motor 

vehicle collision (MVC) 
trigger the onset of 
chronic regional or 
widespread pain...”

Continued on Page 6

American College of Rheumatology, and other medical 
health organizations, publish fact sheets on the syndrome 
observing that the causes of the syndrome are unknown 
and the subject requires further scientific study. American 
College of Rheumatology, Fact Sheet (2005).

In 1994, a committee of fibromyalgia experts was con-
vened in Vancouver, British Columbia, to address issues 
related to fibromyalgia. On the subject of causality, the 
Vancouver Consensus Report stated that the causes of 
fibromyalgia are incompletely understood.16  Further, 
that the data from the literature is insufficient to indicate 
whether a causal relationship exists between trauma and 
fibromyalgia. Epidemiologic studies of trauma and fibro-
myalgia were not then available. Despite the passage of 
12 years, there are still no existing scientific studies which 
establish a causal relationship.  

Review of the medical knowledge since 
1994, by qualified scientists, concludes 
that the answer to the question on cau-
sality is still unknown.17  The data is 
unclear and insufficient.  Further stud-
ies are needed.  The subject is an area of 
intense debate and disagreement within 
the medical field.  There is a vacuum 
of good scientific data.  In 2005, the 
authors and editors of a textbook on 
Fibromyalgia and Other Central Pain 
Syndromes, who are advocates in sup-
port of the theory, acknowledged that 
opinions for a causal connection are
not scientific and lack a consensus.   

This textbook states “. . . we have not yet achieved 
consensus on causes and treatment strategies.”18  “In-
tense debate has surrounded the theory of trauma-related 
fibromyalgia . . . .”19  “Can a single traumatic event, such 
as a motor vehicle collision (MVC) trigger the onset of 
chronic regional or widespread pain . . . .  These questions 
remain unresolved, fascinating, and contentious.  In the 
case of fibromyalgia, the ability of a traumatic event to 
trigger the diseases is hotly debated. . . . . The advance-
ment of scientific knowledge related to these complex 
issues has been hampered by a paucity of high-quality, 
prospective data.”20

Summarizing, the medical literature is direct on the point 
that the issue remains theoretical and unproven.  The 
Court of Appeals, in Grant v. Boccia, reviewed much 

of this literature with the same conclusion consistently 
reached by other courts.  It remains that there is insuf-
ficient data, a causal relationship is unclear, further studies 
are needed and there is significant dispute and disagree-
ment over the theory.21 

C. Grant v. Boccia Follows the Legal Authority Around 
the Country Recognizing the Insufficiency of the Scientific 
Data to Draw Any Reliable Conclusion That Trauma Causes 
Fibromyalgia. 

The Court of Appeals observed that its conclusion was 
“consistent with decisions reached by many courts in other 
jurisdictions that have excluded evidence of fibromyalgia 
both under Frye and the less stringent test enunciated in 
Daubert.”22  Indeed, the legal authority from around the 
country reviewing this medical and scientific literature, 
under either a Frye or Daubert standard, unanimously agree 

that the causation theory does not 
have general acceptance.  State court 
decisions ruling that the causation 
testimony is unscientific and inadmis-
sible have been reported in Florida, 
Maine, Ohio and Pennsylvania.23  
Among the federal courts, apply-
ing the Daubert standard, the Fifth 
Circuit and several district courts have 
ruled the evidence inadmissible.24  
Legal advocates for the theory are 
unable to cite any legal authority 
concluding that the causation theory 
has general acceptance.  

There are a few cases that have allowed the testimony, but 
these cases are decided under Daubert or a like discretion-
ary standard.  Even in this circumstance when the testi-
mony has been allowed, under the less stringent Daubert 
standard, the courts acknowledge that the theory does 
not have general acceptance. For example, in Reichert v. 
Phipps, 84 P.3d 353 (Wyo. 2004), the Wyoming Supreme 
Court agreed that the medical literature evinces the lack 
of a scientific foundation for the theory that trauma may 
cause fibromyalgia.25  The Reichert court further noted that 
there is no case with precedential value allowing expert 
testimony to the effect that trauma causes fibromyalgia.26  
The Reichert court nonetheless reasoned that the plaintiff ’s 
physicians should be allowed to testify to their beliefs under 
Daubert. 
 

Grant v. Boccia From Page 4
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General acceptance was not the stan-
dard of admissibility under Daubert 
applied in Wyoming.27

Just prior to the oral argument in 
Grant v. Boccia, the Florida Court 
of Appeals in Marsh v. Valyou, 917 
So.2d 313 (Fla. App. 2005) decided 
this issue under Frye.  After a compre-
hensive review of the medical litera-
ture, the Marsh court observed that 
the overwhelming consensus of the 
experts was that the evidence and data 
were insufficient to establish a causal 
relationship between trauma and 
fibromyalgia.28  It held that the trial 
court properly excluded the evidence 
under Frye because “no scientifi-
cally recognized connection between 
trauma and fibromyalgia exists.”29  

Prior to the decision in Marsh, 
another district of the Florida Court 
of Appeals allowed the testimony 
in State Farm Automobile Ins. Co. v. 
Johnson.30  The Marsh court reviewed 
the reasoning of Johnson, and rejected 
it because Johnson failed to recognize 
the unscientific assumption underly-
ing the medical testimony. Marsh 
observed that the opinion testimony 
in these fibromyalgia cases has an 
underlying scientific assumption re-
garding cause and effect which is not 
present in other cases where common 
medical opinion is rendered about 
the diagnosis of readily ascertainable 
conditions and known causes. The 
scientific principle (i.e., the issue of 
general causation, whether trauma 
can ever cause fibromyalgia) is subject 
to the tests established in Frye and 
Daubert.31  The Court of Appeals in 
Grant concurred in the conclusion 
of the Marsh Court after reviewing 
much of the same literature and pre-
existing case law. 

V. The Proponents’ Argument 
Against Application Of Frye

The proponents of the theory that 
trauma causes fibromyalgia princi-
pally argue that the Frye test should 
not apply because their experts are 
qualified physicians who are express-
ing opinions within their expertise 
based upon generally accepted clinical 
methodologies. They argue that Frye 
looks only to the reliability of the 
methods for arriving at the ultimate 
opinion.  They contend that the con-
clusion itself is beyond Frye so long 

as the conclusion has been arrived at 
by proper techniques.  They argue 
that their experts should be allowed 
to testify and the jury should decide 
their credibility. 

The argument that Frye does not 
apply to the underlying theory is 
incorrect and counterintuitive. In 
Washington, Frye applies to both the 
methodology and the underlying 
theory.32  The court of appeals in 
Grant rejected this argument that 
Frye does not apply to the underly-
ing theory, stating that the “simple 
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Continued on Page 8

assertion that their experts’ methodologies are common 
and well-accepted to prove causation does not take their 
opinions outside the ambit of Frye.”33  The Fifth Circuit, 
in Black v. Food Lion, Inc., dismissed this same argument 
as follows:

 The underlying predicates of any cause and effect 
 medical testimony are that medical science understands 
 the physiological process by which a particular disease 
 or syndrome develops and knows what factors cause 
 the process to occur.  Based on such predicated 
 knowledge, it may then be possible to fasten legal 
 liability for a person’s disease or injury. 

 In this case, neither [the plaintiff ’s doctor] nor medical 
 science knows the exact process that results in 
 fibromyalgia or the factors that trigger the process.  
 Absent these critical scientific predicates, for which 
 there is no proof in the record, no scientifically reliable 
 conclusion on causation can be drawn.  [The plaintiff ’s 
 doctor’s] use of a general methodology cannot vindicate 
 a conclusion for which there is no underlying medical 
 support.34 

The lack of any scientific basis for the proponent’s posi-
tion on this theory is apparent from their need to resort to 
clinical experience as a substitute for science.  If such sci-
entific research and study had advanced to the point where 
there was a general consensus, then that development 
would be easy to establish.  Instead, what the proponent’s 
offer is testimony from clinicians about their personal 
experience and who believe they will be proven correct 
when the scientific work is complete.  Anecdotal, clinical 
observation, however, is not science.  Nor is patient self-
reporting in an epidemiological study.  

Clinical experience, however, is pre-scientific observa-
tion useful in generating testable hypotheses that are later 
pursued in methodologically appropriate scientific study 
designs the results of which are examined and evaluated 
for reliability through peer review gaining general accep-
tance.  In other words, the clinical experience is only the 
starting point for scientific study.  It provides the basis 
for the “theory,” “intelligent speculation” and “rational 
hypothesis.” 

Under the Frye standard, legal liability that turns on 
scientific causation cannot rest upon such unscientific as-
sumptions.  Frye envisions an evolutionary process leading 
to the admissibility of scientific evidence.  A novel theory 
must pass through an “experimental” stage in which it is 

scrutinized by the scientific community.  Only after the 
theory has been tested successfully in this stage will it 
receive judicial recognition.35  There is often considerable 
lag time between theory and scientific advancement of the 
theory sufficient for admission of the scientific evidence 
in a court proceeding.36  Frye requires exclusion until it is 
reasonably certain that the pertinent scientific community 
no longer views the theory to be of dubious validity. 

VI. Conclusion

Dr. Frederick Wolfe, the author of the Vancouver Consen-
sus Report, lamented as follows about the legal system en-
tering this arena:  “[A]ll the usual villains are here:  society, 
psychosocial status, psychological status, the legal system, 
unthinking medical experts, and a diagnosis of fibromyal-
gia. . . . Medical experts are lined up on both sides of the 
question.  Each is paid for his or her version of the truth, 
and the long process begins.  For almost all of the questions 
. . . regarding fibromyalgia . . ., the answers are not clearly 
known.”  In the final analysis, “we do not know (or agree 
on) what causes fibromyalgia (or, for some, whether fibro-
myalgia is a legitimate entity).”37

Other medical experts comment on the danger of assuming 
cause and effect before there is data and the danger of using 
the legal system to decide scientific issues. Authoritative 
institutions (medical, legal and media) may cause perpetua-
tion of “illness” by re-enforcing the sickness notion without 
reasonable scientific evidence to do so.38  There is danger 
for patients in lending credibility to these claims before sci-
ence catches up with the hyperbole.  It can exacerbate and 
“perpetuate symptoms, heighten fears and concerns, pro-
long disability, and reinforce the sick role.39  “If you have to 
prove you are ill, you can’t get well.”40

It is for reasons like those that the Washington Supreme 
Court directed a conservative approach to the introduction 
of novel scientific evidence in the courtroom.  The court-
room is no place to debate scientific theory.  It is not sound 
legal policy to just let juries decide and still hope to main-
tain respect for our legal system.  Juries are not equipped to 
decide complex scientific theories anymore than judges or 
lawyers.  Nor should their decision rest upon their feeling 
about whether the physician is credible or “right,” when 
there is no scientific foundation for the testimony no mat-
ter how persuasive it is presented.  Cross-examination of 
physicians offering their personal beliefs on the theory is 
not sufficient protection against an unjustified result lacking 
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any scientific foundation for a cause 
and effect finding.  “In dealing with 
complex scientific theories, cross-ex-
amination is not the appropriate tool 
to test the speciousness or accuracy 
of the expert’s testimony where the 
evidence on which that testimony is 
based is not reliable. . . .  The ques-
tion is:  is the science good enough 
to serve as the basis for the jury’s 
findings of fact, or is it dressed up to 
look good enough, but basically is 
so untrustworthy that no finding of 
fact can properly be based on it.  If 
the latter is true, the integrity of the 
trial process would be tainted were 
the jury to consider it.”41  In the final 
analysis, allowing such testimony im-
permissibly allows the jury to accept 
speculation on legal liability based 
simply on the credentials of the expert 
as a physician when the physician has 
no better knowledge than a layman.

Washington law, under Frye, requires 
a higher standard of integrity in the 
judicial process than simply allowing 
“pseudo-science” to be heard, and 
leaving the result to the effective-
ness of counsel and witnesses.  Such 
an approach reduces the process to 
gamesmanship with varying results 

dependent on the skill of the players; 
rather than insulating the adversary 
system from results that are not based 
on sound scientific testimony.  The 
Frye standard laudably insulates the 
adversary system from such possible 
results.

The Frye standard recognizes that 
judges do not have the expertise 
required to decide whether a chal-
lenged scientific theory is correct, and 
therefore courts defer this judgment 
to scientists.  Frye is easier for trial 
courts to apply, its application is more 
predictable, and it assures more uni-
form and consistent results generating 
higher regard for the fairness of the 
legal system.42  The result in Grant v. 
Boccia is a proud example of sound 
legal policy working well to protect 
the adversary system from disputes 
that it is not qualified to resolve.  The 
problem is for the medical/scientific 
community to resolve not the legal 
community.  As medical science ad-
vances, the legal standards are flexible 
enough to adjust.

1  Mr. Olson is a shareholder at Aiken, St. 
Louis & Siljeg, P.S., where he has practiced 
law for 27 years.  Mr. Olson and Mr. Charles 
Siljeg were lead counsel for the defense in 
Grant v. Boccia.  Mr. Olson presented the Frye 

motion to the Yakima County Superior Court 
and argued the case to the Court of Appeals, 
Division III.  

2  The appellant, Adam Grant, has petitioned 
the Supreme Court for review.  The Supreme 
Court’s decision on whether to accept or deny 
review is pending.

3  Grant v. Boccia, 133 Wn. App. 176, 185-
86, 137 P.3d 20 (2006).

4  Black v. Food Lion, Inc., 171 F.3d 308, 309 
(5th Cir. 1999).

5  Questions and Answers About Fibromyal-
gia, National Institute of Arthritis and Musculo-
skeletal and Skin Diseases at 2 (2004).

6  State v. Copeland, 130 Wn.2d 244, 255, 
922 P.2d 1304 (1996). 

7  Ruff v. Dept. of Labor & Indus., 107 
Wn.App. 289, 28 P.3d 1 (2001).

8  State v. Copeland, 130 Wn.2d at 255-56.

9  Id. at 259.

10  Riccio v. S & T Contractors, 56. Pa. D. & 
C. 4th 86, 93-94 (2001).

11  McKenzie v. Westinghouse Electric Corp., 
674 A.2d 1167, 1172 (Pa. Com. Ct. 1996).

12  See discussion of these cases in Riccio v. S 
& T Contractors, supra, and Maras v. Avis Rent 
A Car Systems, 393 F. Supp. 2d 801 (D. Minn. 
2005).

13  State v. Baity, 140 Wn.2d 1, 10-11, 991 
P.2d 1151 (2000).

14  Grant v. Boccia, 133 Wn. App. at 185.

15  Id. (citing Wynacht v. Beckman Instru-
ments, Inc., 113 F. Supp. 2d 1205, 1209 (E.D. 
Tenn. 2000)).

16  Wolfe, The Fibromyalgia Syndrome:  A 
Consensus Report on Fibromyalgia and Dis-
ability, 23:3 Journal of Rheumatology, 534, 
534 (1996).

17  White, Carette, Harth & Teasell, Trauma 
and Fibromyalgia:  Is There an Association and 
What Does it Mean, 29:4 Seminars in Arthritis 
and Rheumatism 200 (Feb. 2000).  

18  Wallace & Clauw, Fibromyalgia and Other 
Central Pain Syndromes, Intro. at xiii (Apr. 
2005). 

19  Id. at 24.

20  Id. at 267.

21  Grant v. Boccia, Wn. App. at 181-83.

22  Id. at 183.
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2005); Trask v. Automobile Ins. Co., 1997 Me. 
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App. LEXIS 3897; Riccio v. S & T Contractors, 
56. Pa. D. & C. 4th 86, (2001).
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Cir. 1999); Vargas v. Donald K. Lee, 317 F. 3d 
498 (5th Cir. 2003); Gross v. King David Bis-
tro, Inc., 83 F. Supp. 2d 597 (D. Md. 2000); 
Maras v. Avis Rent A Car Systems, Inc., 393 F. 
Supp. 2d 801 (D. Minn. 2005).

25  Reichert v. Phipps, 84 P.3d 353, 359 (Wyo. 
2004).

26  Id.

27  Id. Other courts, applying Daubert, dis-
miss Reichert as “unpersuasive.”  See Maras v. 
Avis Rent A Car System, 393 F. Supp. 2d 801, 
808 n.5 (D. Minn. 2005).

28  Marsh v. Valyou, 917 So.2d 313, 2005 Fla. 
App. LEXIS 20156 at 26. 

29  Id. at 46.

30  880 So.2d 721 (Fla. App. 2004). 

31  Marsh v. Valyou, at 26-42.

32  See State v. Riker, 123 Wn.2d 351, 359, 
869 P.3d 1192 (2003); State v. Cauthron, 120 
Wn.2d 879, 889, 846 P.2d 502 (1993); State 
v. Sipin, 125 Wn. App. 733, 750, 106 P.3d 
277 (2005); State v. Dunn, 125 Wn. App. 
582, 590, 105 P.2d. 1022 (2005); State v. 
Phillips, 123 Wn. App.; State v. Leuluailii, 118 
Wn. App. 780, 789, 77 P.3d 1192 (2003).

33  Grant v. Boccia, 133 Wn. App. at 180.

34  Black v. Food Lion, Inc., 171 F.3d at 314.

35  State v. Copeland, 130 Wn.2d. at 256-57.

36  Id.

37  Wolfe, Frederick, M.D., “For Example Is 
Not Evidence:  Fibromyalgia and the Law,” 
The Journal of Rheumatology, May 2000.

38  Gardner, Gregory, M.D., Fibromyalgia 
Following Trauma:  Psychology or Biology, 4 
Current Pain and Headache Reports 295-300, 
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Governor Gregoire and Legislature Prepare for 2007 Session
By Melvin N. Sorensen, Carney Badley Spellman

Fresh on the heels of the November 
elections that handed Democratic 
leaders substantial increases to their 
majorities in both the House and 
Senate, legislators are preparing to 
head to Olympia for the 2007 legisla-
tive session.  Legislators will convene 
on January 8 for a 105-day session.  
Although their main task will be 
to write a two-year budget for the 
2007-2009 biennium, they will also 
consider hundreds of bills addressing 
a number of top priorities including 
health care, education and transpor-
tation.  Civil justice and consumer 
protection issues will likely be hotly 
debated as well.

With expanded majorities in the 
House and Senate, legislative leaders 
have been reorganizing committee 
structures and making new commit-
tee assignments.  Larger majorities 
have resulted in key changes for 2007 
and 2008.  As a result of November’s 
elections, Democrats have added six 
seats to their numbers in the Wash-
ington State Senate, for a 32-17 seat 
majority.  In the House, Democrats 
picked up seven seats, for a prospec-
tive 62-36 seat majority.

Senator Adam Kline (D, 37th Legisla-
tive District) will continue to Chair 
the Senate Judiciary Committee.  The 
new committee will be comprised 
of five Democrats and probably not 
more than two Republicans.  Demo-
crats have appointed Senators Kline, 
Tom, Weinstein, Hargrove and Mur-
ray to the committee.  Republicans 
have not yet announced their ap-
pointments.  Representative Pat Lantz 
(D, 26th Legislative District) will 
continue to Chair the House Judi-
ciary Committee, but other appoint-
ments have not yet been announced.  

Importantly, the Senate has created 
a new committee that will be of 
interest to the WDTL.  The Senate 
Consumer Protection & Housing 
Committee will be chaired by Senator 
Brian Weinstein (D, 41st Legislative 
District).  Democrats have also ap-
pointed Senators Kauffman, Haugen, 
Jacobsen, Kilmer and Tom to serve on 
the committee.  Republicans have not 
yet made appointments to the com-
mittee, but it is not likely that they 
will have more than three members.  
Senator Weinstein has already made it 

clear that he wants to consider an ar-
ray of consumer protection proposals 
relating to the construction of single 
family homes.  The WDTL, together 
with the construction industry, con-
tractor liability insurers and others 
will carefully evaluate these proposals.  

The WDTL will work with employ-
ers, professional associations, state 
and local governments, manufacturers 
and others to identify and respond to 
civil justice issues that are considered 
during the 2007 session.
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Got Damages?

Continued on Page 12

When we defend cases involving eco-
nomic loss, damages are often one of 
the last things at issue.  There are no 
pain and suffering claims and dam-
ages are usually liquidated.  Recently, 
Joel Wright, Bill Cameron and Alison 
Grennan of Lee Smart Cook Martin 
& Patterson defended an accounting 
malpractice case from Grays Harbor 
County over the issue of damages, 
where even though the plaintiff had 
been required to pay a seven-figure 
judgment out of a probate case, it 
turned out he had suffered no dam-
ages, even if our client was guilty of 
accounting malpractice.  Goldberg v. 
Wolf, No. 34167-1-II (Sept 6, 2006). 

It is difficult to summarize this 
litigation because it began back in 
1997, involved events back to the 
1960s, and culminated in nine years 
of extensive litigation.  The first part 
of the case comes from the probate 
of Jay Goldberg, an unreported case 
from Division II.  In Re: Goldberg, 
109 Wn. App. 1073 (2002).  There 
are four major players in this mat-
ter:  Jay Goldberg, the deceased; Jay’s 

By William L. Cameron, Lee Smart Cook Martin & Patterson

wife, Diddy; their son, Larry, who 
was Jay’s personal representative and 
the trustee of Jay’s separate property;1 
and their accountant, Harold Preszler.  
Jay owned a furniture business that he 
had half purchased and half inher-
ited, Goldberg Furniture.  Thus, as 
our story begins, Jay and Diddy’s 
community owned half the furniture 
business and Jay owned the other half 
as his separate property by reason of 
inheritance.  

Through a complicated set of transac-
tions, Jay gave or sold a good portion 
of the business to his children, and 
eventually Larry wound up owning 
a good portion of it by the time Jay 
died.  The partnership met in June 
of 1970 and decided to reallocate 
company profits.  This partnership 
included Jay, Larry and Harold, who 
in addition to being the CPA for 
the firm, acted as the Trustee for Jay 
and Diddy’s then-minor daughter 
Diane.  They allocated the distribu-
tion of profits 25 percent to Diane, 
25 percent to Larry, 25 percent to Jay 

and Diddy’s community, and the last 
25 percent to Jay’s separate account.  
As can be seen, the community 
percentage of profits dropped from 
50 percent to 25 percent because of 
this transaction.  When Jay died in 
1997, Diddy found out about the 
reallocation of profits that cost her 
community 25 percent of the corpo-
rate profits over the previous 27 years.  
She sued and she won $153,660.  Jay 
appealed.  After the remand from 
Division II, the judgment against Jay 
was $1,003,260.25.

It had occurred to someone during 
the course of the probate that Har-
old’s involvement and the accounting 
advice he gave to Jay and Larry might 
not have been that sound.  Jay sued 
him for accounting malpractice. The 
case was stayed while the underlying 
probate worked its way through the 
courts.  Throughout the probate, Jay 
maintained that the division of cor-
porate assets back in 1970 and on had 
been perfectly proper and that Jay 
was entitled to the money.  After the 
dust had settled from In re Goldberg, 
Jay turned his attention to Harold.  It 
had occurred to us that there might 
be a defense or two to his claim.  
An obvious one was the statute of 
limitations;  After all, the advice was 
30 years old.  How long is a guy 
supposed to have to live with that?  
Another idea that occurred to us was 
judicial estoppel.  Diddy had really 
been after a lot more money than she 
actually got and to some extent, Jay’s 
litigation was a success.  But what 
seemed to us the most logical defense 
was that Jay had never been damaged 
at all.  If Jay, Larry, and Harold had 
converted part of the community 
(and Diddy’s assets) way back in 
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1970, and the judgment required Jay 
to pay back money that he should not 
have had in the first place, how is he 
damaged even if Harold’s advice was 
wrong?  Jay also wanted all the costs 
of defending against Diddy’s lawsuit.  
That, it turned out, was a lot closer to 
the amount of the judgment against 
Jay than it was to anything else.

Usually damage questions like this 
arise in malpractice cases because 
the attorney botched the trial below.  
That is, if the attorney had properly 
prosecuted or defended the case, the 
plaintiff would have made more mon-
ey or not have lost so much.  This 
claim, however, involved a completely 
different person, someone who was 
unassociated – other than as a 
witness – with the underlying case, 
and we soon found that there is a real 
dearth of legal precedent in this area.  
While our position seemed perfectly 
logical and straightforward, a case 
that was right in point just seemed 
to elude us.  Restatement Second 
Tort, § 903(a) states:  “When there 
has been harm only to the pecuniary 
interests of a person, compensatory 
damages are designed to place him 
in a position substantially equivalent 
in a pecuniary way to that which he 
would have occupied, had no tort 
been committed.”  So if Jay was in 
exactly the same position he would 
have been after he was made to repay 
the money he wrongfully diverted 
back to Diddy, what were his dam-
ages?  There is even a Latin phrase for 
this:  damnum absque injuria, a wrong 
without an injury.  

We found McCartney v. Dunn & Con-
ner, 563 A.2d 525 (Pa. 1989), where 
a radiologist had sued his former 
attorneys when he had been required 

to repay $95,000 in advances when 
his employment was terminated.  The 
radiologist’s “loss” had been based on 
written contracts that he had signed 
which expressly controlled the obliga-
tions to pay.  While the language 
and the thought were nice, it did 
not quite fit, because it was just an 
abbreviated view of the case-within-a-
case logic of legal malpractice.  There 
was no legal malpractice as a matter 
of law.  The underlying decision was 
clearly correct.  As a matter of law, 
the radiologist could not avoid his 
contractual obligations, and so he had 
no case against his attorney.  

The ABC rule seemed to handle the 
claim for attorney’s fees, but that did 
not help the damage issues.  Then 
we found Omicron Company, Inc. v. 
United States Fidelity and Guaranty 
Company, 21 Wn.2d 703, 152 P.2d 
716 (1944).  Omicron was actually 
the second of three cases, all of which 
went to the Supreme Court and all 
of which ruled against Omicron.  In 
the first, Mathewson v. Carlson, 13 
Wn.2d 363, 125 P.2d 272 (1942), 
a broker named Carlson delivered a 

check from a man named Mathewson 
as earnest money for purchase of an 
apartment.  Mathewson learned about 
this within a day or so and informed 
the seller that Carlson had acted with-
out his authority, and that he did not 
intend to purchase the property.  He 
demanded his money back.  When 
Mathewson refused to sign the sale 
documents, Omicron forfeited the 
$1,000 and Mathewson sued.  He 
was ultimately successful.  Omicron 
then turned around and sued Carlson 
and his bonding company.  Carlson 
defaulted, but the bonding company 
vigorously defended.  The Supreme 
Court flatly rejected Omicron’s claim, 
pointing out that if Omicron had no 
right to the money because Carlson 
had no right to deliver it to them, 
Omicron had no right to sue anybody 
for damages.  As the Court said, “To 
require Carlson’s bondsman now to 
pay appellant $1,000 would simply 
be to replace in appellant’s purse 
money which appellant never owned 
and which it was properly required to 
return to the owner.”  Not only was 
Omicron a perfect fit to our situation, 

From Page 11
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but the third case, Omicron Co., Inc. 
v. Cent. Sur. & Ins. Corp., 23 Wn.2d 
135, 160 P.2d 629 (1945), answered 
the attorney fee issues as well.  Omi-
cron sued to recover its attorney’s fees 
over the original litigation and was 
likewise dismissed.  

Ultimately, the Grays Harbor County 
Superior Court granted our motion 
for summary judgment on both our 
statute of limitations argument and 
our no damage argument.  While 
the Court of Appeals refused to 
publish its opinion, it accepted the 
Omicron line of reasoning in reject-
ing Jay’s damage and attorney fee 
claims.  Having done this one time, 
we see this defense in other situations, 
finding it has applications not just in 
the field of accounting malpractice.  
Consider the tax advisor who advises 
a risky tax strategy that the client 
wants to follow.  It turns out that the 
IRS does not agree with the strategy 
and ultimately, the taxes have to be 
paid.  Has the taxpayer really suf-
fered any kind of injury?  It is a useful 
exercise to sit down with any kind of 
defense case where economic loss is 
the issue and at some point, analyze 
the issue of damages.  If the plaintiff 
has been required to pay back money 
wrongfully taken or to pay damages 
lawfully incurred, does he really have 
an action against the professionals 
who may have assisted or advised 
him along the way?  To some extent, 
the injured plaintiff may be boxed 
in by collateral estoppel.  In Paradise 
Orchards v. Fearing, 122 Wn. App. 
507, 94 P.3d 372 (2004), the attorney 
was sued for malpractice over drafting 
a contract that the plaintiff ultimately 
settled on very disadvantageous terms.  
The problem is that the plaintiff had 
settled after losing in Superior Court, 

but the courts hearing the case against 
the attorney held that the Superior 
Court in the underlying case was 
wrong.  In fact, there was nothing 
wrong with the contract that caused 
the plaintiff ’s loss, and having fully 
litigated the issue, Paradise was in no 
position to complain that its attorney 
had caused the loss.  That is, they had 
had an opportunity to litigate the 
issue below, and they just had to live 
with it.

Courts are beginning to see the 
wisdom of not allowing everybody to 
litigate everything just because some-
body has made a mistake.  Criminal 
defendants now have to prove that 
they are innocent before they can sue 
their attorney for legal malpractice if 
the issue is contingent on the litigant’s 
guilt or innocence. 

Ang v. Martin, 154 Wn.2d 477, 114 
P.3d 637 (2005).  All too often, we 
think about damages only when we 
think we are going to lose and how 
much it is going to cost, rather than 
thinking about damages as an essen-
tial element of every cause of action.  
Damages are an integral element of 
every claim, and it is useful to look 
at the issue as one of the first things 
in analyzing a case.  If the underlying 
issue involves some element of put-
ting a litigant back where they should 
have been, damages may not be 
present.  If there are no damages or if 
the plaintiff is estopped to complain 
about them because he settled after 
an adverse judgment, there may be no 
case at all. 

1 For simplicity’s sake, we will refer to the 
separate estate and trust as “Jay.”

Got Damages?
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President’s Column
The air is cold and there 
is snow on the ground 
here in Spokane... it’s 
that busy holiday time 
of year, a time for fam-

ily and friends, a time for thanksgiv-
ing and reflection.  While I have only 
served as WDTL’s president for five 
months (oh how time does fly), I have 
had the pleasure of working with so 
many remarkably giving people.

It always amazes me that when 
someone within this organization is 
asked to perform a task, not only do 
they volunteer willingly, but most 
of the time, they are excited about 
serving.  While we may not appear 
to have as much in common with 
each other’s practice as our brethren 
on the other side of the bar, over and 
over again I find the level of camara-
derie and support within the defense 
bar astounding.  As an example, just 
watch the traffic on the expert witness 
list serve to see the daily assistance 
that members provide to each other’s 
practice.  So before I get too far into 
my presidency and lose track, I want 
to thank those who have helped so 
much this fall and a few who have 
always been there.

Thanks to Rando Wick, Brian 
Rekofke, Christopher Mertens, Jeffrey 
M. Kreutz, Dennis Fluegge, Scott 
O’Halloran, John Schedler, Noelle 
Jackson and especially Ketia Berry 
Wick, all of whom willingly traveled 
the state and spoke to physicians 
about the new medical malpractice 
law.  Talk about a rough audience!  
These talks were very well received 
and have set the ground work for 
more collaborative efforts with other 
professional organizations in the state.

I want to recognize all of the hard 
work and long hours that Jeff Frank 
has put into the judicial selection 
coalition taskforce.  His dedication 
to making a more equitable judicial 
selection process has been exemplary.  
I believe that this task force had a sig-
nificant impact on squelching special 
interest influence on our judicial elec-
tions this past November, and Jeff ’s 
efforts have raised public and legisla-
tive awareness of our organization.

Thank you Jim MacPherson for his 
continuing representation of the 
WDTL’s interests at nearly every 
month’s meeting of the WSBA’s 
Board of Governors.  

Thank you Emilia Sweeney for 
chairing the committee that spent 
a huge amount of time drafting our 
organization’s strategic plan for the 
next decade.

Thanks also to Greg Clark for ably 
taking on the very time consuming 
task of editing and producing the 
Defense News.

A very big thank you to the members 
of Preston Gates & Ellis and especial-
ly our board member from the firm, 
Jesse Franklin.  Not only did they 
host the judicial reception (and figure 
out where to put the over 160 people 
who attended), but they hosted the 
first joint WSBA Young Lawyer Divi-
sion/WDTL reception as well.

All of the organization should be 
thankful for the members of Wil-
liams, Kastner and Gibbs, graciously 
providing for several years the office 
space that Kristin and the WDTL 
called home.  Remodeling of their of-
fices has necessitated that the WDTL 
find new space for Kristin’s office and 
thankfully, without hesitation, Mark 

Scheer and his partners at Scheer and 
Zehnder have stepped up to give us a 
new home beginning after the first of 
the year.

Jayne Freeman, along with Mel 
Sorenson did a wonderful job this 
fall of organizing our judicial and 
legislative contributions/contacts for 
the fall elections.  Roy Umlauf, Mike 
Runyan, Joanne Blackburn and Andy 
Cooley continue to tirelessly serve in 
whatever position we need an experi-
enced member to fill.

Robert Reinhard, John Schedler and 
Mike Runyan have all stepped up this 
fall to serve as chairs for our vari-
ous CLE programs that have been 
well attended.  I can go on and on, 
if space permitted, naming people 
who willingly gave their professional 
and personal time to the organization 
– my apologies for leaving names out 
but my heartfelt thanks to all.

Finally, my special thanks to Kristin 
Lewis for patiently working with a 
distant eastsider and making my job 
much easier.

This year we have crossed the thresh-
old of 800 members.  We are doing 
a better job of serving the legal and 
business community because of the 
quality of members in our organiza-
tion and your willingness to work 
together as a team rather than as 
competitors in the legal marketplace.  
I’m proud and honored to be able to 
serve with all of the members who 
make this an organization that posi-
tively effects the practice of law and 
administration of justice in the state 
of Washington.  I want to thank all 
of you for joining and supporting the 
Washington Defense Trial Lawyers.

By Steve Stocker
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The Double-Edged Sword of Judicial Estoppel
By Jennifer Campbell and Christopher Howard, Schwabe, Williamson & Wyatt, P.C.

Imagine losing a case because of a 
pleading filed by another attorney in an 
unrelated case.  Judicial estoppel could 
be used against you, and your client, to 
accomplish just that.  Judicial estoppel 
can also create a bar to claims that you are 
defending, as a rash of recent cases relating 
to failure to disclose claims in bankruptcy 
have shown.

Judicial estoppel is an equitable doctrine 
that may limit or prevent a party from 
taking inconsistent positions in separate 
cases.  More specifically, it prevents a 
party from gaining an advantage by 
asserting claims, defenses or positions 
that are inconsistent with those asserted 
in a prior proceeding and upon which a 
court relied.1  It may be used as a sword 
or a shield.  It may create a complete 
bar to a plaintiff ’s claim, or be used to 
foreclose a potential defense.  

Be alert to applications of the doctrine 
of judicial estoppel as you investigate 
a case and consider possible claims or 
defenses and as you take positions on 
behalf of a client that may have applica-
tions in other forums or proceedings.  
A series of recent cases suggest that 
every defense attorney should always be 
checking for prior bankruptcy filings 
by plaintiffs for the possibility that the 
claim should have been disclosed and 
was not.  

Overview of Judicial Estoppel 
The purpose of judicial estoppel is to 
protect the integrity of the courts from 
intentional contradictions, usually 
inconsistent positions taken in separate 
forums or cases.  The doctrine is not 
intended to be for the specific benefit 
of or to protect parties to the lawsuit.2  
The party raising judicial estoppel need 

not show they have been or will be 
harmed by the conflicting positions.  A 
court applying judicial estoppel may 
not be concerned if its application 
results in a windfall for the party raising 
the issue, if the elements of the doctrine 
are present.

As with most equitable doctrines, 
judicial estoppel is applied at the trial 
court’s discretion.  The standard to 
review its application is generally abuse 
of discretion.3  

The Elements of Judicial Estoppel 
Washington Courts have long been 
willing to apply judicial estoppel utiliz-
ing various tests.  Most recently there 
appear to be more decisions invoking 
the doctrine.  The recent decisions have 
relied on New Hampshire v. Maine,4 
and consider three elements necessary 
for the application of judicial estoppel:

 (1) A party’s position in a case 
  or controversy must clearly 
  conflict with a position taken 
  in an earlier matter;

 (2) That party must have 
  persuaded a court (or 
  presumably another tribunal) 
  to have accepted its earlier 
  position such that the 
  acceptance of an inconsistent 
  position in the later proceeding 
  creates the perception that the 
  party must have misled either 
  the first or second court; and

 (3) Whether the party derives an 
  unfair advantage from the 
  change in position or imposes 
  an unfair detriment on the 
  opposing party if not estopped.

Continued on Next Page
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Generally, merely taking a position in prior litigation 
should not be sufficient to invoke judicial estoppel.  The 
position must be relied upon or adopted by the court as 
part of its decision.  This may limit the application of 
the doctrine, but not as much as one might expect.  The 
United States Supreme Court found participation in a 
consent decree resolution of a case to be a sufficient basis 
to estop the state of New Hampshire from changing its 
position in subsequent litigation in New Hampshire v. 
Maine.5  This would suggest that many actions other than 
a final court ruling can constitute acceptance of a party’s 
position sufficient to support the doctrine, at least when 
there is complete identity of parties. 

The Recent Evolution of Judicial Estoppel 
Washington courts have invoked judicial estoppel for de-
cades.  There appears to have been an increase in reported 
opinions supporting its use in recent years.  There has 
been some evolution of the doctrine in the process.

Washington courts have applied some version of equitable 
estoppel since at least In re Guardianship of Miller.6  Early 
cases such as Miller and Markley v. Markley 7 dealt with 
challenges to divisions of estates and/or property that had 
been subject to an estate.  More importantly, in these cases 
equitable estoppel was applied where one party had taken 
a position in a court action where a subsequent change 
of that position would have disadvantaged a party to the 
prior transaction.  More recent cases have not required full 
identity of the parties to apply the doctrine.  

Many of the recent cases have involved failure to make 
disclosures in bankruptcy filings.  Subsequent courts 
have prevented parties from pursuing claims that could 
have, but were not, listed on bankruptcy filings.  In such 
cases, the courts have not been concerned about the lack 
of complete identity of the parties.  The party to benefit 
from the estoppel is often someone completely different 
than whatever creditors may have been harmed by the lack 
of disclosure.  

For example, in DeAtley v. Barnett,8 the trial court granted 
summary judgment dismissing the plaintiff ’s right of 
first refusal over a parcel of property because the plaintiff 
had failed to list the right of first refusal as an asset in an 
intervening bankruptcy.  This was upheld by Division III 
on the rationale that all assets, including potential causes 
of action, were required to have been disclosed in the 
bankruptcy petition.  It was an appropriate application of 

judicial estoppel to foreclose the plaintiff from proceeding 
on an asset even though the defendant in the action who 
benefited from the judicial estoppel was not specifically a 
participant or creditor in the prior bankruptcy.  

A similar result occurred in a personal injury accident 
in Cunningham v. Reliable Concrete Pumping, Inc.9  In 
Cunningham, summary judgment dismissing a personal 
injury action was granted because the plaintiff/debtor had 
indicated there were no other contingent or unliquidated 
claims on a bankruptcy schedule.  His bankruptcy was 
closed as a “no asset” case.  The plaintiff argued on appeal 
that it was his prior attorney’s duty to amend his bank-
ruptcy schedules to include his personal injury claim.  The 
court rejected this argument indicating “once a party has 
designated an attorney to represent him in regard to a par-
ticular matter, the court and other parties to an action are 
entitled to rely upon that authority[.]”10 The court noted, 
“[b]laming the attorney does nothing to avoid the applica-
tion of judicial estoppel[.]”11  Query, however, whether 
blaming the attorney is simply a predicate to a subsequent 
legal malpractice action against the bankruptcy counsel 
who failed to preserve the claim.  This is unlikely given 
that preserving the claim may well give that asset to the 
bankruptcy trustee, as opposed to the plaintiff.  

The filing of a bankruptcy action does not, in and of itself, 
lay an adequate foundation for judicial estoppel where the 
claim arises subsequent to the filing of the bankruptcy.  In 
Johnson v. Si-Cor, Inc.,12 the trial court granted summary 
judgment dismissing a personal injury action because the 
claim was not listed in a pending bankruptcy action.  Divi-
sion III rejected the application of judicial estoppel and 
reversed the summary judgment because the claim accrued 
after the initial bankruptcy filing.  Because the plaintiff did 
not fail to list an asset that belonged to the bankruptcy, 
there was no evidence that the bankruptcy court “accepted 
a position” that was inconsistent with plaintiff ’s subsequent 
pursuit of his lawsuit, nor any evidence that he benefited 
by failing to disclose the suit in his bankruptcy action.  

Legal Malpractice Actions 
Division I has indicated the equitable estoppel would be 
available in a legal malpractice action to prevent a client 
from changing his or her position in the underlying case.  
For example, in Faulkner v. Foshaug,13 Division I adopted 
the “innocence” requirement for a criminal defendant 
suing his prior criminal defense attorney.  In so doing, the 

Judicial Estoppel

Continued on Page 18

From Page 16
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court indicated that equitable estop-
pel would prevent a criminal mal-
practice plaintiff from contending he 
or she was actually “innocent” of the 
crimes if that plaintiff had volun-
tarily pled guilty to those crimes.  In 
Faulkner, however, the plaintiff had 
accepted an Alford plea which did 
not concede the underlying guilt, so 
judicial estoppel did not apply.  

Arguments have been made at the 
trial court level that attorneys are 
bound by positions they have taken 
on behalf of clients who are now su-
ing them.  This has not been estab-
lished in any Washington appellate 
case thus far.  

Practice Implications 
The practitioner should think of 
this doctrine as both a sword and a 
shield.  Obviously, investigation of all 
prior litigation in which the adverse 
party has been involved is now more 
important than ever.  In addition to 
exploring bankruptcy filings, con-
sider representations parties may have 
made in divorce settlements or even 
in administrative matters such as So-
cial Security, Labor and Industries or 
even zoning or building compliance 
matters.  

It is also necessary to consider the 
impact of judicial estoppel being 
used against your client, or even you.  
This applies to positions taken in the 
past, and to potential ramifications 
for your client (or you) in the future.  
Counsel retained by an insurance 
carrier to defend a client in an action 
should be particularly wary if they 
have any reason to suspect or believe 
that the position they are taking in 
the case may have a potential impact 
on other actions in which the insured 

may be involved.  The insured needs 
to be informed of tactical decisions 
regarding presentations or elections 
made on behalf of the insured which 
might have potential implications in 
other cases, especially in light of the 
language in the Cunningham case.  

1 See Garrett v. Morgan, 127 Wn. App. 375, 
112 P.3d 531 (2005).

2 See Garrett, 127 Wn. App. at 381.

3 See, e.g., Garrett, 127 Wn. App. at 378; 
Cunningham v. Reliable Concrete, 126 Wn.  
App. 222, 227, 108 P.3d 147 (2005); but see 
DeAtley v. Barnett, 127 Wn. App. 478, 483, 
112 P.3d 540 (2005) (in context of review of 
grant of summary judgment, court applied a 
de novo standard of review).

4 532 U.S. 742, 750-751, 121 S. Ct. 1808 
(2001). This case is often cited for the non-
exclusive criteria for the doctrine in the more 

Judicial Estoppel From Page 17

recent cases.  It is of interest that the United 
States Supreme Court applied this doctrine 
sitting as a trial court.  There is little or no 
authority to support an appellate court impos-
ing judicial estoppel when not first adopted by 
the trial court.

5 532 U.S.742.    

6 26 Wn. 2d 202, 173 P.2d 538 (1946).

7 31 Wn. 2d 605, 198 P.2d 483 (1948).

8 127 Wn. App. 478.

9 126 Wn. App. 222.

10 Cunningham, 126 Wn. App. at 234 (quot-
ing Haller v. Wallis, 89 Wn. 2d 539, 547, 573 
P.2d 1302 (1978).

11 Cunningham, 126 Wn. App. at 235.

12 107 Wn. App. 902, 28 P.3d 832 (2001).

13 108 Wn. App. 113, 29 P.3d 771 (2001).
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Welcome New Members
WDTL welcomes the following members who have recently joined our organization.

A big THANK YOU to our members who referred these individuals to WDTL.

Gary Andrews 
Office of the Attorney General 
of Washington State 
Referred by: Aaron Rocke

James E. Baker 
Jerry Moberg & Associates 
Referred by: Robert C, Tenney

Jenae M. Ball 
Paine, Hamblen, Coffin, 
Brooke & Miller, LLP 
Referred by: John C. Riseborough

Carrie L. Bashaw 
Office of the Attorney General

Ian M. Bauer 
Office of the Attorney General

Daniel M. Berger 
Office of the Seattle City Attorney

Timothy M. Blood 
Martens + Associates 
Referred by: Mark Conforti

Jeffery D. Bradley 
Gierke, Curwen, Metzler & Erie, P.S. 
Referred by: Gregory B. Curwen

Anne Loucks Branstad 
Hackett, Beecher & Hart 
Referred by: Debra Dickerson

Phillip E. Brenneman 
Seattle City Attorney 
Referred by: Seattle City Attorney Office

Catherine M. Cabalo 
Scheer & Zehnder LLP

Richard J. Cantwell 
The Gilroy Law Firm PC 
Referred by: Pat Gilroy

Rachelle E. Celebrezze 
University of Washington School of Law 
Referred by: Deborah Nelson Willis

Joel R. Comfort 
Miller, Mertens, Spanner & 
Comfort, PLLC 
Referred by: Christopher Mertens

Robert W. Cromwell, Jr. 
Seattle City Attorney’s Office 
Referred by: office

Sumona Das Gupta 
Referred by: Sandra Madrid

Michelle DeLappe 
University of Washington 
Referred by: Law School - Orientation

Kenneth J. Diamond 
Winterbauer & Diamond P.L.L.C. 
Referred by: Steven H. Winterbauer

Dylan A. Eaton 
Clement & Drotz, PLLC 
Referred by: John Drotz

Tylar A.E. Edwards 
Comprehensive Risk Management 
Referred by: Terry Peterson

Thomas W. Falkner 
Williams, Kastner & Gibbs, PLLC

Michael R. Foister 
Michael Foister 
Referred by: George Marlton

Roger A. Gerdes 
Roger A. Gerdes, Attorney

Cynthia M. Gibson 
Betts, Patterson & Mines, P.S. 
Referred by: Karen Bamberger

Melissa Kay Habeck 
Forsberg & Umlauf 
Referred by: David Penrose

Joseph A. Hamell 
Gierke, Curwen, Metzler & Erie, P.S. 
Referred by: Gregory B. Curwen

Lisa Marie Hammel 
Kingman Peabody Fitzharris & Ringer

Eliot M. Harris 
Cole, Lether, Wathen & Leid, P.C. 
Referred by: 

Dana A. Henderson 
Betts, Patterson, Mines 
Referred by: Jody Reich

Holly E. Hinterberger 
Scheer & Zehnder LLP

Jean P. Homan 
Tacoma City Attorney’s Office 
Referred by: Margaret Elofson

Shauny L. Jaine 
Jaine Legal Services, PLLC 
Referred by: Lisa D Schwab

Marc A. Johnston 
Prange Law Group 
Referred by: David Prange

Timothy W. Jones 
Williams Kastner & Gibbs PLLC 
Referred by: Carin. Marney

Wade R. Keenon 
The Gilroy Law Firm, P.C.

Katrina R. Kelly 
Seattle City Attorney’s Office

Matthew R. Kiffin 
Alexander & Bierman 
Referred by: David Bierman

Kathryn M. Knudsen 
Seattle University School of Law 
Referred by: Shawn Lipton

James E. Koenig 
Allstate 
Referred by: Max Nicolai

Mark E. Koontz 
City of Bremerton

Nicole C. Kovite 
Scheer & Zehnder LLP

Laura Elizabeth Kruse 
Betts, Patterson & Mines 
Referred by: Jody Reich

Timothy C. Layton 
Washington State Medical Association

Marvin M. Lee 
Hollenbeck, Lancaster, 
Miller & Andrews 
Referred by: Rico Tessandore
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Eric L. Lewis 
Lee, Smart, Cook, 
Martin & Patterson, P.S. 
Referred by: Julia Bahner

Lisa A. Liekhus 
Abel & Maloney

Amy Lowen 
Seattle City Attorney’s Office

Teri E. Manko 
Keesal, Young & Logan 
Referred by: Matthew Wojcik

Joi T. Marschal 
Betts, Patterson & Mines PS 
Referred by: Karen Bamberger

Bonney S. McCormack 
Betts, Patterson & Mines, P.S. 
Referred by: Karen Bamberger

Susan K. McIntosh 
Forsberg & Umlauf, P.S. 
Referred by: Matt Wojcik

Matthew A. Miller 
McIntyre & Barns PLLC 
Referred by: Mary K McIntyre

Nilmah Elizabeth Mills

Candace M. Minerich 
Scheer & Zehnder LLP

Alice Denise Morales 
Seattle City Attorney’s Office

Jennifer P. G. Murray 
Murray, Dunham & Murray

Kasey C. Myhra 
Daniel Costello & Associates

Thomas B. Nedderman 
Floyd & Pflueger, P.S.

Marcia M. Nelson 
Seattle City Attorney’s Office 
Referred by: Anne Molina-Sarinas

Christopher J. Nye 
Gordon & Polscer LLC

Mark F. O’Donnell 
Preg O’Donnell & Gillett, PLLC

Melissa A. Odama 
Allstate Insurance Co.

Jeffrey M. Odom 
Williams, Kastner & Gibbs PLLC 
Referred by: Carin Marney

Amanda Gabrielle Olson 
Seattle University Law School 
Referred by: Kathryn Knudsen

Alicia O. Ozanich 
Office of the Attorney General of 
Washington State

Jennifer Ann Parda 
Sebris Busto James

Elshon De Wayne Richmond 
Office of the Attorney General of 
Washington State 
Referred by: Aaron Rocke

Carl R. Rodrigues 
Lehner & Rodrigues, PC 
Referred by: Michael A. Lehner

Richard R. Roland 
Forsberg & Umlauf 
Referred by: Matt Wojcik

Kathryn S. Rosen 
Davis Wright Tremaine 
Referred by: Nicolette Chavez

Sharon Rubinshtein 
Seattle University 
Referred by: Shawn Liption

H. Andrew Saller 
Vandeberg Johnson & Gandara, LLP

Howard P. Schneiderman 
King County Prosecuting 
Attorney’s Office

Denise M. Sherry 
University of Washington Law School 
Referred by: WDTL Dinner at UW 
Law Orientation

Douglas E. Smith 
Lane Powell PC

Todd Russell Sorensen 
Williams, Kastner & Gibbs PLLC 
Referred by: Carin Marney

William W. Spencer 
Murray, Dunham & Murray

Sara Springer 
Forsberg & Umlauf, P.S. 
Referred by: Roy Umlauf

Timothy E. Steen 
Office of the Attorney General 
Referred by: Aaron Rocke

Steven A. Stolle 
Martens + Associates | P.S. 
Referred by: Mark Conforti

Michael T. Stone 
Brisbee & Stockton, LLC

Erica Emory Sumioka 
Attorney General’s Office 
Referred by: Aaron Rocke

Rico Jon Tessandore 
Hollenbeck Lancaster 
Miller & Andrews 
Referred by: Nat Green

Daniel E. Thenell 
Smith Freed & Eberhard

James M. Thomas 
Williams, Kastner & Gibbs PLLC

Tahl Tyson 
Davis Wright Tremaine LLP

Michael J. Wiswall 
Hoffman, Hart & Wagner

New Members
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Proposed WDTL Events Calendar for 2007 
(register online at www.wdtl.org)

January 
 23 Judicial Dinner, Tacoma

February 
 1-2 CLE - Snowbreak Park City, Utah (Marriott) 
 9 CLE - Annual Update on 
  Construction Law, Seattle 
 7-28 Wednesday Evenings 
  Defense Academy II, Seattle 
  Tsongas Litigation

March 
 9 CLE - Annual Update on 
  Construction Law, Portland 
  CLE - Yakima CLE, Yakima   

April 
 6 CLE - Insurance Law Update , Seattle 
 26 CLE - Things They Didn’t Teach 
  You in Law School, Yakima 
 27 Judicial Dinner, Spokane 
 27 CLE - Joint Idaho/Washington 
    Insurance Law Update, Spokane  
  

July 
 12-15 Annual Convention, Vancouver, B.C 
  (Sutton Place)


