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Fighting Against Big Tort 
Awards in Court and Beyond
By Matt Fleischer-Black

Steven Hantler isn’t happy with the bill that a state court judge in Charleston, West 
Virginia, has handed his company, DaimlerChrysler AG. In June the judge ordered 
the automaker to pay $152,000 to resolve a customer’s suit over a faulty Dodge 
Intrepid. What caught Hantler’s eye – it would catch anybody’s – was the bill’s out-
size charge for lawyer labor: While the company must pay $8,750 in damages and 
interest to the car’s owners, it must pay $143,027 in fees and costs to their attorneys 
at Charleston’s Grubb Law Group. 

That comes out to lawyers recovering 16 times more than their clients. Hantler, an 
assistant general counsel at the company, is angry over the lawyers’ payday – and 
quick to seize the publicity opportunity that it presents. 

“The fees are outrageous,” Hantler was saying one Wednesday a few weeks after the 
decision, leaning toward the speakerphone in his office at the automaker’s U.S. head-
quarters in Auburn Hills, Michigan On the other end of the line was a reporter for 
The State Journal, a business newspaper based in Charleston. “This case, although 
the damages were not in the millions, is the poster case for why West Virginia is 
considered a judicial hellhole by the American Tort Reform Association,” he said. 
The company certainly would appeal, he declared. “Your law in West Virginia lets 
plaintiffs lawyers ... overwork a lawsuit, to overclaim in the case. This law is hurting 
the citizens of your state. Jobs are not coming there.” 

Hantler’s Crusade

For several years Hantler has led an unusual campaign by DaimlerChrysler to turn 
the tables on plaintiffs lawyers. In case after case, he has formally challenged his op-
ponents’ conduct, urging judges to send a message that will deter abuse of the legal 
system. Hantler’s refusal to settle the West Virginia suit, a routine one, exemplifies 
the approach. Although the world’s fifth-largest carmaker paid out the jury’s four-
digit damages award, it fought the fee request for months, filing a 64-page brief 
alleging that opposing lawyer David Grubb had run up his fees by filing charges he 
knew would be dismissed. After the trial judge ruled against him, Hantler appealed 
that decision, a move that will keep Grubb from seeing a penny for months more. 
Elsewhere, Hantler has sued plaintiffs lawyers on fraud and other grounds. His 
company also regularly defends class action suits rather than quietly settling, as most 
companies do after a judge approves the class. “We want to make plaintiffs lawyers 
think twice before bringing a meritless case against us,” says Hantler. 
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These tactics have helped cut the 
number of class actions against the 
company, saving it money, Hantler 
says. The number of class actions 
filed against the carmaker during 
2003 and 2004 dropped more than 
50 percent from the number filed 
during the two years before that. 
Hantler declined to release specific 
figures, citing company policy.

Executives at other companies are 
paying attention to DaimlerChrys-
ler’s aggressive approach. In 2004 
former General Electric boss Jack 
Welch arranged for Hantler to 
speak about “the changing litigation 
environment” to an invitation-only 
club of chief executives known 
as G100. In a subsequent Wall 
Street Journal essay, Hantler urged 
other companies to follow Daim-
lerChrysler’s strategy as a way to 
attack the costs of the legal system. 
“I think more and more CEOs are 
beginning to listen to him and are 
joining in with him,” says Bernard 
Marcus, the former CEO of The 
Home Depot.

Part of Hantler’s message is that cor-
porations can’t win in courtrooms 
without change outside them. In 
2004 he launched the American 
Justice Partnership, which the Na-
tional Association of Manufacturers 
subsequently agreed to fund. Put 
narrowly, the group’s aim is to aid 
chambers of commerce and others 
working to curb suits against busi-
nesses in state court. 

More broadly, Handler wants to 
duplicate the organizational success 
of the Association of Trial Lawyers 
of America in coordinating their 
efforts across state lines. Fortune 
500 companies, for all their might, 
have let plaintiffs lawyers outhustle 

them in the states, says NAM presi-
dent John Engler: “We had this ragtag 
army of people working in different 
places on different issues.” 

Engler, the former governor of 
Michigan, saw Hantler and the AJP 
as a means to unite the ranks. “Steve’s 
a visionary in that he has understood 
for a long time the size of the stakes in 
this game. A lot of people tend to look 
at what’s the immediate issue right in 
front of me, what do I need to know 
to get through this week. Steve un-
derstands, look, you have a problem 
this week, but boy, you have a bigger 
problem long-term,” says Engler. 

Among the biggest problems, accord-
ing to Hantler: judges who perpetuate 
“lawsuit abuse,” like the one presid-
ing over the West Virginia case. The 
Grubb firm attempted “extortion” 
with its suit, and the judge went along 
with it, he tells the reporter from West 
Virginia through the speakerphone.

Broadening his message, Hantler says 
that the state law should be changed 
to specify that any award of attorney 
fees must be in predictable proportion 
to the plaintiffs’ recovery. Then he 
brightens his tone. “We do see some 
encouraging news in your state: Your 
governor says he wants fair courts. 
And voters last year removed one of 
your supreme court judges,” refer-
ring to Democratic Justice Warren 
McGraw, defeated by a Republican. 
“Now,” he says more gravely, “we need 
to see legislation from the state senate 
to change this law.” Hantler added 
that he would be addressing the an-
nual meeting of the state chamber of 
commerce a few weeks later. 

Hantler, at 52, is approachable, a 
short man with the trim mustache 
and broad smile of the older Jackie 
Gleason. He’s the rare in-house lawyer 
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seemingly eager to share his thoughts 
freely with outsiders. Perhaps this 
openness is a remnant of his brief time, 
at the start of his career, as a plaintiffs 
lawyer. (He joined Chrysler in 1981, in 
part because he did not want to depend 
on collecting fee awards from courts.) 
That stint might also explain his gift 
for hyperbole. Away from the West 
Virginia newspaper interview, he says 
about his trip, “I will invite the state to 
rejoin the wonderful court system we 
have established here in the U.S., rather 
than sticking with the South American 
dictatorship they operate under there 
now.” Says AJP director Dan Pero: 
“He’s never at a loss to communicate 
the need for reform.”

Hantler’s West Virginia horror story is 
definitely an attention-grabber. But his 
account omits DaimlerChrysler’s own 
contribution to the startling fee award, 
says opposing lawyer David Grubb. 

Hantler’s company forced the case to 
trial – and Grubb’s fees higher and 
higher – by declining to make or accept 
what Grubb describes as realistic settle-
ment offers. In the two years before 
this showdown, Grubb told the court, 
he had settled 48 other car warranty 
cases (many with DaimlerChrysler). He 
negotiated payments for clients rang-
ing from $4,000 to $45,000, while his 
fees averaged $4,500. Of all the bad-car 
cases Grubb has handled, he says, only 
this dispute with Hantler went to trial. 

Hantler’s business decision to fight 
aggressively and risk a big loss in a 
low-stakes case puzzled Grubb. “They 
try cases all over the country and know 
what the fees are,” he says. “Maybe 
there’s a benefit to the manufactur-
ers who think they’re setting a tone.” 
What’s certain is that Hantler had 
found a case that he could use to get his 
message out, win or lose. 

The History of the War

The fight against plaintiffs lawyers 
started with Hantler’s old boss, Lewis 
Goldfarb, former associate general 
counsel at what was then Chrysler 
Corporation. In 1995, while Hantler 
was managing the company’s consumer 
fraud litigation, Goldfarb oversaw class 
actions. He grew angry as Chrysler 
faced class actions that failed to point to 
an existing problem with, say, a model’s 
brakes or shock absorbers. Instead, the 
suits claimed damages for something 
that might go wrong. “We wanted to 
see if we could create a downside risk to 
bringing frivolous class actions,” recalls 
Goldfarb, who left the company in 
2001 and now runs his own New York 
firm. 

Goldfarb made sloppy class action 
lawyers his first target. In 1995, the 
automaker sued the aggressive Seattle 
firm now known as Hagens Berman 
Sobel Shapiro, which had filed a class 
action for a lead plaintiff who, it turned 
out, knew nothing of the suit. The firm 
escaped with a rebuke from a federal 
court judge in Seattle. Four years later, 
Goldfarb took on lawyers at Philadel-
phia’s Greitzer & Locks. They had sued 
Chrysler, among other car industry de-
fendants, yet had no client who owned 
a Chrysler vehicle. The firm dismissed 
the company from the case after learn-
ing of its mistake, but Goldfarb sued 
them for costs under a Pennsylvania 
fraud law. Greitzer & Locks settled 
by agreeing to fund an ethics event at 
Temple University Law School in the 
car company’s name.

Goldfarb also had vowed to force 
flimsy class actions to trial, even when 
it would be less costly to settle. In 1996, 
an Illinois state court judge dismissed, 
midtrial, a product defect class action 
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that alleged that engines in some of the company’s early-to-mid-1990s Jeep vehicles 
made a knocking noise. The company had addressed many such complaints through 
the warranty process already. “Millions of dollars in legal fees had to be spent to 
prove the obvious: It’s OK for engines to make noise,” Goldfarb told The Associated 
Press at the time.

While Goldfarb was scrutinizing class actions, Hantler was fighting lawsuit abuse 
on other fronts. Early in the 1990s, Hantler’s main responsibility was managing 
warranty litigation (a department he now oversees). Chrysler was suffering a losing 
streak on bad-car cases in Alabama. After a jury slapped the company with a six-fig-
ure verdict over a lemon of a $20,000 car, Hantler asked his outside lawyers whether 
Chrysler should appeal. The consensus: the appellate courts were too plaintiffs 
friendly. Thwarted in the courtroom, Hantler quietly became involved in the Busi-
ness Council of Alabama’s campaign (which was masterminded by current White 
House deputy chief of staff Karl Rove) to elect a Republican to the state supreme 
court for the first time in more than a century. In the end, the race led to an epic re-
count battle in the federal courts. After a full year of litigation, Republican candidate 
for chief justice Perry Hooper Sr. won, and served until 2001. 

Hantler was hardly seeking a high profile then, recalls Chrysler outside counsel 
James Walsh of Adams & Reese’s Birmingham office. “Steve came into town. I’d 
say, ‘You in town? Come on over.’ He’d say, ‘No, you can’t be seen with me today.’” 
Hantler’s fear was that the sitting judges would retaliate against Chrysler in the 
courtroom if they knew the company was working to unseat their buddies. None-
theless, he repeated his efforts in the state in the next two judicial elections. He also 
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started organizing business coalitions for judicial and legisla-
tive elections in other states. 

A big loss led Hantler to start yet another initiative. In 1997 
a South Carolina jury socked the carmaker with an award of 
$250 million in punitive damages. The jurors had deemed 
the rear door latch on a Dodge minivan flawed and responsi-
ble for the death of a 6-year-old boy. An appeals court would 
overturn the verdict in 2001, but that was long after media 
accounts had roasted the company. Hantler had tried to get 
the company’s perspective featured in those accounts, but he 
started too late. “You have to begin well before the verdict,” 
he recalls. He used that observation to win funding from 
company bosses to create a permanent “litigation communi-
cations” team, with PR staff and lawyers. 

As Hantler started speaking to the press about courtroom 
matters, he was fired up by an indisputable travesty of jus-
tice. In 2000, while the company was fighting a Texas state 
court claim that it had sold a Dodge with a faulty steering 
mechanism, an anonymous tipster mailed documents to the 
carmaker showing that the plaintiffs team had tampered with 
the key piece of evidence. The judge concluded that someone 
on the plaintiffs team had purposely broken the steering col-
umn. The judge punished the plaintiffs lawyers with a sanc-
tion of $865,000 and referred his findings to the state bar. 
One lawyer, Robert Kugle, fled to Mexico and was disbarred 
in absentia. At the direction of Hantler and Kenneth Gluck-
man, who oversees the company’s product liability defense, 
the company sued the trio in 2003 for fraud, a suit that 
remains pending, as does a bar association grievance change 
that DaimlerChrysler simultaneously filed against Kugle’s two 
colleagues. “We will be greatly disappointed if the bar associa-
tion doesn’t suspend these lawyers from the practice of law,” 
says Hantler. 

Hantler began overseeing the company’s class action defense 
after Goldfarb left in 2001, three years after DaimlerChrysler 
formed from a merger of Chrysler with Mercedes’s German 
manufacturer. 

Hantler has kept up the pressure on plaintiffs lawyers. In 
2002 he authorized a suit against a pair of North Carolina 
lawyers who had withdrawn a class action suit that they had 
filed against the company. DaimlerChrysler pursued them in 
court until they agreed to pay for ads alerting consumers that 
the class action had ended. 

Hantler says he will likely steer an air bag class action to trial 
in Oklahoma soon. The plaintiffs seek replacement costs for 
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air bags in 1996 and 1997 minivans, saying those supplied 
deploy too readily and with too much force. “They’re saying 
that because there’s a new air bag designed 10 years later, that 
the vehicle ten years earlier is defective,” Hantler says. “If that 
were to hold as the law, that would stifle innovation. And that’s 
the theory of these cases that we spend millions to defend.” 

Hantler’s crusade has been bolstered by the message from the 
top: Chief executive Dieter Zetsche has become increasingly 
outspoken on meritless lawsuits, echoing Hantler’s call for 
other companies to become involved. “Tort reform is one of 
my company’s top five issues, although legal costs are not one 
of our company’s top five direct costs,” says Hantler. “There 
are other costs from an out-of-control legal system. Innovation 
is stifled. The damage to company and product reputation can 
be a staggering cost.” 

Hantler urges corporations to view themselves as engaged in 
a cultural struggle against plaintiffs lawyers -- who, he stresses, 
are equally organized and resourceful as corporations. To 
undercut the David vs. Goliath image of populist plaintiffs 
lawyers against corporate behemoths, he frequently cites data 
on his opponents’ “product lines” and revenue that industry-
friendly think tank Manhattan Institute published as part of a 
report, “Trial Lawyers, Inc.” With no sign of joking, he says, 
“If you do quote me, if you could take out ‘plaintiffs lawyer’ 
everywhere it appears and make it ‘Trial Lawyers Inc.,’ I’d ap-
preciate it. I’m trying to be consistent.” 

Right now, Hantler seems to be trying to reach the public 
through every cultural channel available. He has authored 
“The Seven Myths of Highly Effective Plaintiffs’ Lawyers,” a 
widely distributed pamphlet based on a speech he gave to the 
Republican Attorneys General Association. This past winter he 
co-authored with three Shook, Hardy & Bacon attorneys an 
article in The Georgetown Journal of Law and Public Policy 
that asserts that many state court evidence laws are obsolete 
(including those that often prevent carmakers from telling a 
jury that a plaintiff was not wearing a seat belt at the time of a 
crash); he made sure that the journal sent copies to practicing 
defense lawyers as well as subscribers, and is preparing sample 
motions that attorneys can file to challenge laws in states 
like Ohio and Texas. He even has a DVD out, in which he 
and plaintiffs paladin Richard Scruggs debate the state of the 
courts. Some state chambers of commerce have posted it for 
download on their Web site. 

All this is in addition to fighting in the courtroom. Hantler 
says that the company is willing to settle suits if the settlement 
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benefits the company or allows it to 
help the public. “We’re in the busi-
ness of making cars and trucks,” not 
litigating, he says. Along these lines, his 
“Seven Myths” pamphlet opens with 
an epigram from Abraham Lincoln: 
“Never stir up litigation. A worse man 
can scarcely be found than one who 
does this.” 

The West Virginia Lawsuit 

Hantler decided that the case that 
David Grubb brought in 2003, seeking 
a new Dodge Intrepid for Carolyn and 
Larry George, was extraordinarily weak. 
As the company sees it, the Georges 
brought their 2000 Intrepid to the 
dealer for a radio problem, for a leaky 
door and then, at mile 35,000 of a 
36,000-mile warranty, for a transmis-
sion that tended to stick in second gear. 
Neither the dealer nor a DaimlerChrys-
ler regional technician could duplicate 
the Georges’ gearshift problem, yet the 
company authorized repairs as a good-
will gesture, says senior staff counsel 
David Busacca. “[The Georges] didn’t 
lose use of the car for periods of time,” 
he says. DaimlerChrysler offered the 
Georges $4,000 to settle -- “a little bit 
for the inconvenience,” says Busacca, 
who supervised the company’s local 
lawyers, Charleston’s Bell & Bands. 

The Georges thought the car was a total 
lemon, and presented different facts 
at trial. Carolyn George testified that 
the car suffered electrical problems on 
the very first day, the radio needed to 
be replaced three times in the first two 
months, and the interior lights shone 
irregularly. Her air conditioner wouldn’t 
hold refrigerant; the door seal let in 
water, causing mold and mildew that 
bothered her son, who had allergies; the 
ball joints made the car shake. “I was 
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really afraid one of the wheels would 
come off,” she says in an interview. 
With the transmission sticking in sec-
ond gear, the car stalled on bridges and 
inclines. “We’re in West Virginia, and 
there’s a lot of hills,” she says. She testi-
fied that she took the car to the dealer 
roughly 20 times, even though the 
dealer’s records showed far less. She also 
said that the technicians told her they 
had duplicated her problem. Grubb 
demanded that the company replace 
the car. With $8,000 in fees included, 
the bill came to $50,000. 

With factual accounts this disparate, 
negotiations stalled. The Georges’ 
problems were too minor for Grubb to 
make such outlandish initial demands, 
says Busacca. Nor did he expect offers 
to improve: “Our experience dealing 
with Grubb in the past was ‘I will not 
negotiate a prelitigation settlement with 
the manufacturer. I only will discuss 
settlement in context of discovery, sub-
stantial attorneys’ fees, and well after the 
case has been going on.’” Grubb’s fee 
agreement obliged the Georges to pay 
him either 35 percent of their recovery 
or the prevailing hourly rate, whichever 
was greater. The company concluded 
that he was churning a weak case for 
fees, so it decided to fight. Grubb, how-
ever, told the judge that he made three 
successively lower settlement offers, yet 
the company made no counteroffers. 

Grubb contends that DaimlerChrysler 
is targeting him because, since 2000, he 
has brought a set of fraud cases charg-
ing that the company misled customers 
about the history of used cars it sells. 
The company has mostly settled these 
more serious cases, but suffered some 
damage along the way. In one case, a 
state court judge sanctioned the compa-
ny $24,000 for violating discovery pro-
cedure. In another, a federal magistrate 

judge concluded that “Chrysler exhib-
ited a pattern and practice of repeated 
stonewalling and noncompliance with 
appropriate discovery requests,” which 
led to a $35,000 payment to Grubb. 
(Grubb also deposed Busacca in that 
case.) Then, in a third fraud case, the 
presiding judge in the George case, 
James Stucky, ordered DaimlerChrysler 
to pay Grubb $160,000 for his time. 
(Hantler denies that the company has 
tried to retaliate against Grubb for these 
earlier cases.) 

Early in the Georges’ case, Judy Stucky 
encouraged mediation. In a May 2004 
session, the automaker offered to settle 
for $5,000, including fees, despite 
Grubb’s firm already having done 
$25,000 worth of hourly work. A few 
months later, the company offered 
$10,500 when his firm had racked up 
$50,000 in hours. 

At trial in November 2004, the jurors 
reached a split verdict. They rejected the 
Georges’ claim that their Intrepid was 
so impaired that it triggered the state’s 
lemon law provision. That would have 
obliged DaimlerChrysler to replace it. 
The jurors did find that the automaker 
had breached an implied warranty 
(although the company says that its 
written warranty rejected all implied 
warranties). They awarded $6,950 plus 
interest, a sum not much different from 
the company’s earlier offers. Grubb 
immediately proposed DaimlerChrysler 
settle by paying him fees of $58,000. 
That, he said, was a 25 percent discount 
on his actual hourly total. 

Refusing that offer, Bell & Bands urged 
the judge to give no fees to Grubb. 
They slammed him in a motion: “This 
is one of the clearest examples of law-
yer-driven litigation. Indeed, it is almost 
indisputable that the plaintiffs’ attor-
neys put their own interests ahead of 
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their clients’ and forced this litigation to 
go forward by seriously overreaching in 
settlement and rejecting all reasonable 
settlement offers – solely on the basis 
of plaintiffs’ attorneys’ desire to be paid 
exorbitant attorneys’ fees.” They argued 
that Grubb’s hours were unreasonable, 
although they had logged a nearly iden-
tical amount of hours. The company 
addressed this conflict by arguing that 
Bell & Bands’s number of hours were 
unreasonable, as the firm had trained a 
younger lawyer on the case. 

In the end, Judge Stucky, a Republi-
can, gave Grubb the full fee he sought 
– $143,027, which includes costs from 
the fee battle itself. He noted that 
Grubb had succeeded for the client by 
bringing in a greater sum than the com-
pany had earlier offered (if one includes 
fees). He said it was important to award 
fees that correspond to actual hours 
invested to provide adequate incentive 
for lawyers to take on cases that offer 
only low damage awards. 

Hantler contends that the fees violate 
the company’s right to due process. 

“There was nothing fair about this case, 
or predictable,” says Hantler. After the 
State Journal published its story on the 
award, DaimlerChrysler issued a press 
release headlined “Trial Lawyer Jackpot 
Spotlights Lawsuit Abuse.” 

Yet didn’t the award of $200,000 to 
Grubb in an earlier case make the result 
predictable? Busacca, who made the 
decision to proceed to trial, says the 
George case was a far more routine case 
than the earlier one. “I was thinking, 
like most people would think, whatever 
happens, if it settled or there’s going to 
be an award, there’s going to be some 
proportionality here,” he says. The state 
law doesn’t address the proportionality 
of fees to the result. 

Grubb’s fees, though, are proportional 
to DaimlerChrysler’s. The company 
spent “six figures,” says Busacca. Spend-
ing more than a quarter-million dollars 
to resolve a dispute involving a $30,000 
car clearly is a steep price for the com-
pany to pay. Such is the risk of making 
a stand. Another risk is that Daim-
lerChrysler’s effort to send a message 

in the courtroom does not necessarily 
deter lawyers from filing other cases. 
Quite the contrary. “This corporate at-
titude of theirs makes me want to work 
harder, makes me want to find more 
cases against them,” says Grubb. 

DaimlerChrysler’s outlay has provided 
it some benefit already. The Chicago 
Tribune wrote a story echoing the 
company’s press release. The story in 
the State Journal has spurred business-
people in West Virginia to look for 
similar cases, says the president of the 
state chamber of commerce, Stephen 
Roberts. “Now we’re putting out feel-
ers about other instances of fees that 
seemed disproportionate,” he says. 
Their efforts could make attorney fees 
an issue in future legislative campaigns. 

Carolyn George, on the other hand, is 
trying to forget about the whole situ-
ation. With the problems her car had, 
she couldn’t sell it to anyone. Nor could 
she trade it in even for a few hundred 
dollars, she says. In the end, while the 
lawyers were arguing over who was add-
ing to the cost of the case, she couldn’t 
keep up with the payments, and a repo 
man drove it away. 

Reprinted with permission from the December 28th  

edition of the InHouse Counsel (c) 2005  ALM 

Properties, Inc. All rights reserved. Further duplica-

tion without permission is prohibited.
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Judicial Profile:  Hon. Gary Bass
By Yale Lewis III

Hon. Gary Bass is the Chief Judge at 
Tulalip Tribal Court.  Judge Bass has 
been practicing law and hearing cases, 
first as a pro tem commissioner in King 
County Superior Court, and now at 
Tulalip, for some forty years.

Yale Lewis III practices law in tribal 
and state courts and specializes in advis-
ing small businesses who wish to do 
business on tribal land.

I Know you are Native Ameri-
can.  Did you grow up on the 
Reservation?

I was born and raised on the Colville 
Reservation.  I’m a member of the 
Colville Tribe. 

Do you have any memories of 
growing up on the reservation 
you would like to share with 
defense news?

I had the greatest times of my life 
growing up on the res.  We lived out 
in the woods, hunting and fishing.  It 
was a great way to grow up, a great 
way to be a kid.

Do you still hunt and fish?

I hunted on the res. until about three 
years ago when my first wife died.  
My son and I would roam those hills 
ten, twelve miles a day - nobody 
there, just us, some animals, and 
those wide open spaces.  But I don’t 
do it anymore.  After my first wife 
died, I just didn’t feel like killing any 
more animals, so I stopped.

I still go mountain biking on the res. 
every year, still pick huckleberries 
with the rest of the family.  I’m on 
the Colville Tribal Court of Appeals, 
so I go out there every three or four 
months for that.

Do you ever think of moving 
back to the reservation?

Not really.  I’m going to stay here.  
My ties are here.  I’m almost seventy 
years old now, and I have been here 
ever since law school.

How did you get from the colville 
reservation to the chief tribal 
judge at tulalip?

When I was in high school, I got a 
scholarship from the tribe to go to 
college.  I don’t think I would have 

been able to go to college without 
that scholarship.  In college I also did 
ROTC.  I graduated from college as a 
second lieutenant in the Army.  While 
in the Army, I was appointed several 
times to represent soldiers in special 
courts martial.  I wasn’t a JAG officer, 
I was just a regular officer, but that 
is the way they did it.  I  enjoyed the 
work, so I thought I might want to be 
a lawyer and I went to law school at 
the University of Washington.

While I was in law school, I worked 
for a personal injury lawyer who 
also did claims adjusting.  So when 
I graduated I kept working for him 
and started my own general practice 
in Seattle.  A lot of what I did was 
personal injury work.  As part of 
that, I was a pro tem commissioner 
in King County two to four days per 
month.  Then, several years ago, I got 
a call from my friend Mike Taylor, the 
tribal attorney at Tulalip.  He asked 
me if I knew of anyone who wanted 
to do the criminal calendar at Tulalip.  
I said “no.”  Then he said “well, do 
you want to do it?”

My lease downtown was going to run 
out, and I was going to retire and 
just have a home office, practicing 
probate, GAL work, estate planning, 
that kind of thing.  The offer was two 
days a week, so I took it.  Then it be-
came three days, four days, and now 
five days.  It’s a full time job.  Frankly 
this is the best possible job for me.  I 
have always been very active in Native 
American causes, and this is another 
great opportunity to work in Indian 
country.  I never did try to be a full-
time judge in King County.  I did not 
think it was the best fit.  But this is a 
great fit.  I love my job.
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Tribal courts are really confus-
ing in terms of the scope of their 
jurisdiction.  Some courts, for 
example, muckleshoot, are leg-
islative courts and have limited 
jurisdiction.  Others have broad-
er jurisdiction.  Can you explain 
the difference? 

Tribal courts really are courts of 
special jurisdiction.  If we don’t get a 
grant of jurisdiction from the tribal 
council, we don’t have it.  However, 
it just depends on the court.  Here at 
Tulalip, we hear torts; Colville hears 
torts; Lummi hears torts.  It just 
depends on whether the tribal council 
has given the court the jurisdiction.  
In the bigger tribes, the courts really 
are becoming like courts of general 
jurisdiction.  In the smaller courts, 
it varies completely.  Sooner or later, 
Muckleshoot will get into the busi-
ness [of being a court of general 
jurisdiction.]

If you are going to be a sovereign, 
a part of it is that you have a court 
system that is able to function in all 
the ways that a normal court func-
tions, it’s part of being a responsible 
sovereign.

Tulalip really is almost a court of gen-
eral jurisdiction.  We have two full-
time judges.  We hear child custody, 
dissolutions, youth in need of care, 
criminal, traffic, domestic violence, 
torts, contracts, land use, zoning, 
unlawful detainer, guardianship, and 
other things.  We also hear things 
that are peculiar to Indians such as 
employment and gaming appeals.

So there is no jurisdiction unless 
there is a conscious legislative 
decision to grant jurisdiction.

That’s right.  At Tulalip, we have 
decided we want to expand the court.  
We will probably expand it even 
further.  For example, right now, we 
don’t do juvenile delinquency, but we 
think we might be able to do it better 
than the state, so we are studying 
that.

How do you find out if the tribal 
council has made that decision?

You look at the code.  And that is a 
problem.  Most tribes do not have a 
code service by which they can up-
date the code and make it available.  
Here, Judge [Theresa] Pauley [the 
other Tulalip tribal judge] has made a 

compilation of all the codes in loose 
leaf binders, and made them avail-
able, so people can buy them.  We are 
probably going to get our code on the 
web, which would make it even easier.

So if jurisdiction is in dispute, is 
there some way you can force the 
issue early, before you waste a lot 
of time on discovery?

You can file a Contest to Jurisdiction.  
If you don’t think there is jurisdiction, 
file the motion, attach affidavits, get 
the issue out early.

Continued on Page 10
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That’s what the tribe or the defendant would do, 
what if you are the plaintiff?

I’ve never seen this done, but you could file a motion 
for summary judgment with regard to jurisdiction.  The 
plaintiff could bring the motion to force the issue up 
front, before he invested a lot of time into the case.

What about sovereign immunity?  All sovereigns 
have immunity.  The tribe is a sovereign.  So, if 
you have a claim against the tribe and the tribe 
hasn’t waived sovereign immunity, there is no legal 
remedy.

That’s right, but at least in a commercial context, sover-
eign immunity usually isn’t asserted.  The Tulalip Tribe is 
in the hospitality business.  The casino carries insurance, 
and to the limit of the insurance, the tribe has waived 
sovereign immunity.  To find out if other tribes have done 
this, call and talk to the tribal attorney.  Most of them 
will be willing to tell you.  Casinos do not assert sovereign 
immunity because they would lose patrons.  It would be a 
public relations disaster.

So you would be willing to rule against the inter-
est, or at least the immediate interest, of the tribe 
in a given case.  Your employment contract has 
some kind of protection for you against interfer-
ence from the tribal council or the tribal attorney?

In some of the smaller tribes, that could happen.  The 
tribal council may think they have some control over the 
way the judge decides a case.  But at Colville, Lummi, 
Tulalip, and the larger tribes there are no repercussions.  
If the tribal council can see you [the judge] as fair and 
impartial, they will leave you alone.  Otherwise, it would 
detract from their status as a sovereign nation.  

Another thing that is unique to tribal courts is 
custom and tradition.  I have seen a number of 
codes that talk about custom and tradition being a 
source of law.  How would you establish or refute 
custom and tradition?

We apply custom and tradition when appropriate.  It is 
a matter of getting the elders to come in and tell us what 
the tradition and custom is.  You find a tribal elder or 
historian with knowledge of the custom and tradition in 
question.  You make them an expert.

Can you give us an example of that?

Sure.  At one time, we had blanket marriages.  A blanket 
marriage ceremony was not the sort of ceremony with a 
priest, justice of the peace, or judge that would be recog-
nized in state court.  It was a traditional ceremony done the 
way it used to be done.  According to the code, if you had a 
traditional blanket ceremony, you had a valid marriage.  

More recently, the code was revised so that all new mar-
riages have to be done with a priest, justice of the peace, or 
judge, but the code says the old marriages done with the 
blanket ceremony are still valid.

O.K.  I can understand the blanket ceremony, 
because that is really between tribal members, but 
suppose, for example, that the tribe had a contract 
with Wal-mart and there was a dispute.  Would 
Wal-mart have to dig up custom and tradition in 
that case?

No.  In that case, the contract rules that you learn in law 
school would apply.  The tribe and Wal-Mart are both so-
phisticated consumers of legal services.  Their expectations 
would be that normal contract rules apply.

So now you have a contract dispute between sophis-
ticated legal consumers, but suppose the code doesn’t 
really cover the problem and there is no tribal case 
law either.  What is your source of law then?

We have a catchall provision in our code: if the appropriate 
law is not in our ordinance, then go to other tribal codes.  
If the answer isn’t there, look to federal statutes and state 
common law.  I may not be quoting the provision verba-
tim, I haven’t looked at it in several months, but there is a 
hierarchy in how you go about filling the gaps in the tribal 
code.  Each tribe, of course, is unique.  The way we do it 
may not be the way they do it in some other tribe.

What is the most interesting case you 
have had at tulalip?

We had a person whose gaming license was revoked.  It was 
very politically sensitive.  I wrote the opinion.  The person 
said we had no inherent power to enforce the order.  We 
felt strongly that we did have inherent authority to enforce 
the order, but it wasn’t spelled out clearly in the tribal code.  
So we researched a whole bunch of sources, my clerk and 
I did, and we found plenty of authority for what we were 
trying to say. 

Continued on Next Page
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What is the biggest difference 
you have noticed between tribal 
court and state court?

Here at Tulalip, it is a small com-
munity, where everybody knows one 
another.  When I worked in state 
court, I’d see the same attorneys a lot, 
but the litigants I would very seldom 
see again. Here, one week I will see 
a litigant regarding her niece and 
some kind of custody issue.  The next 
week I might see her again regarding 
her nephew in a criminal case, the 
next week a divorce.  We have 3,031 
members.  It is more like a big, huge, 
extended family.

Do you think you get a better 
outcome because of that?  Do 
you think you can get closer 
to justice?

Probably.  You know more about the 
folks you are dealing with.  You know 
their history.  As a judge, the more 
information you have, the easier it is 
to arrive at the right solution.  

What has been your biggest chal-
lenge as a tribal judge compared 
to a state judge?

I work in a growing court.  We 
have to develop the systems as we 
go.  At state court, they already have 
everything in place.  For example, 
they have agencies for dealing with 
families, with chemical dependency, 
etc.  We don’t have that yet, so we are 
going to expand greatly over the next 
few years.

Can you tell us about 
your family?

I am married to my second wife.  My 
first wife passed on.  I have three 
children and two grandchildren.  One 
of my sons works for Boeing.  The 
other is a partner at Perkins Coie.  

My daughter is a physical therapist in 
Scottsdale, Arizona.

What is your favorite 
sports team

I would have to say the Huskies.  I 
have been going to Huskies football 
games for over forty years now, 
since 1962.

Is there any question I have 
missed, any thing you would like 
to share with Defense News that 
I haven’t addressed in my 
questions?

Sure, we welcome any attorney in 
our court.  If you come here, we will 
try to help you in any way we can.  
Come to our court, you will find that 
in many ways we are not much differ-
ent than our counterparts in state and 
federal court.  We will give you a fair 
hearing.  You will get a fair shake.

Judicial Profile From Page 10
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No Love Lost for the Loss of Consortium Claim: An Argument for Its Abolition 
By Jody Campbell , Betts, Patterson & Mines

As a feminist and a defense attorney, 
I have two separate objections to the 
claim for loss of consortium. One, 
the claim is sexist in that it historically 
springs from the idea that a woman was 
her husband’s chattel,1 and it continues 
to embody conflicting logic regarding 
the state of marriage today. Two, the 
difficulty in establishing damages is 
overwhelming in that the claim seeks 
to redress intangible injuries to familial 
relationships, which inevitably requires 
courts to invade the most personal of 
relationships. 

In a recent unpublished opinion by 
Washington’s court of appeals, Bailey v. 
Allderdice,2 the court found that though 
“alleged facts of the long-standing 
meretricious relationship between the 
Baileys presented a sympathetic argu-
ment for maintaining the loss of con-
sortium claim,” the fact that the Baileys 
were not married at the time of injury 
barred the claim under well-established 
Washington law.3 Loss of consortium 
has never been a claim available to un-
married persons in Washington state.4 It 
is currently not available to unmarried 
people in most states, with the excep-
tion of New Mexico.5   

What Is Loss of Consortium?

“Loss of consortium is the loss of 
the ‘society, affection, assistance and 
conjugal fellowship’ of one’s spouse.”  
Hatch v. Tacoma Police Dept.6  Loss of 
consortium is now described as a claim 
designed to redress a “relational injury.” 
Redress for relational injury is available 
to children with regard to their parents,7 
as well as legally married couples in 
Washington. In New Mexico, this re-
dress is even available to grandparents.8

California’s court of appeals at one 
point recognized a cause of action for 

loss of consortium for an unmarried 
couple.9 Butcher was overturned by 
California’s supreme court in Elden v. 
Sheldon.10  New Mexico’s supreme court 
decided to extend loss of consortium to 
unmarried couples in 
Lozoya.11 Alaska’s supreme court evalu-
ated the merits of a loss of consortium 
claim for unmarried individuals, but ul-
timately denied such a claim to unmar-
ried couples, in Trombley v. Starrwood 
Cardiac Group, PC.12  

Policy Reasons Preventing a 
Loss of Consortium Claim for 
Unmarried Persons

The California Supreme Court in Elden 
found that unmarried people could 
not assert a claim for loss of consor-
tium, even when involved in stable and 
significant relationships parallel to a 
marital relationship. The Elden court 
found that a cause of action for loss of 
consortium must be narrowly circum-
scribed because of the intangible nature 
of the loss, the difficulty of measur-
ing damages, and the possibility of an 
unreasonable increase in the number 
of people who would be entitled to sue 
for the loss of a loved one.13  Another 
reason to deny a claim for loss of con-
sortium to unmarried couples, the court 
reasoned, was the “difficulty of assess-
ing the emotional, sexual and financial 
relationship of cohabiting parties to 
determine whether their arrangement 
was the equivalent of a marriage.” 
Elden14  The court found that, to de-
termine the nature of the relationship, 
the court would have to “undertake a 
massive intrusion into the private life of 
the partners.”15 The main focus of the 
majority opinion in Elden discussed the 
state’s interest in promoting marriage. 
“Formally married couples are granted 
significant rights and bear important re-
sponsibilities toward one another which 

are not shared by those who cohabit 
without marriage.”16  It is the reasoning 
behind the majority’s focus on the state’s 
interest in marriage that is the most eas-
ily refuted by the dissent in that case.

Reasons for Granting 
Loss of Consortium Claims 
to Unmarried People

The dissent in Elden, written by 
Justice Allen E. Broussard, outlines 
the inconsistency of the logic of the 
majority, particularly, that attributing 
the state’s interest in marriage as the pri-
mary reason to limit loss of consortium 
claims only to married people.  Justice 
Broussard uses the primary negligence 
test of foreseeability to point out the 
inconsistency of allowing only married 
people to recover for loss of consortium.  
Justice Broussard states that, with the 
increasing rate of nonmarital cohabita-
tion, it is foreseeable that “injury of an 
adult will result in emotional suffering 
by his or her intimate partner.”17  In ad-
dition, Justice Broussard points out that 
“The state’s policy in favor of marriage, 
however, does not imply a correspond-
ing policy against nonmarital relation-
ships.”18  

The New Mexico Supreme Court, in 
Lozoya, also used the foreseeability test 
to justify recognizing a loss of consor-
tium claim for unmarried individuals.  
“To use the legal status as a proxy for a 
significant enough relational interest is 
not the most precise way to determine 
to whom a duty is owed.”19  The court 
points out that a couple does not have 
to be married to suffer a real loss to 
their relationship when one partner 
is injured.  “Availability of a cause of 
action for loss of consortium is not a 
benefit of marriage, any more than it 
could be a benefit of being a familial 
caretaker.”20  

Continued on Page 14
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And the Defense Wins
Frederick M. Meyers (fmeyers@mms-seattle.com) and 
Hayes D. Gori (hgori@mms-seattle.com) of Mills Meyers 
Swartling in Seattle, Washington, won a defense verdict in 
a civil rights/wrongful death case against a police officer. 
The case arose out of a shooting incident that occurred in 
the police officer’s neighborhood on a Sunday morning. 

The officer, who was off-duty and in civilian clothes, 
walked down the private road near his home to talk to 
the occupants of a truck that was parked on and partially 
blocking the entrance to the private road. Consistent with 
habit and custom, the officer was armed with a handgun, 
which was concealed. The driver was heavily intoxicated 
and the other two occupants were also intoxicated to vary-
ing degrees. The officer approached the truck from the 
passenger side and had a brief conversation with the front 
seat passenger. 

According to the officer, during this conversation the 
passenger was rude and sarcastic and the driver drank 
from and displayed to the officer a bottle of wine. Given 
the potentially volatile nature of the situation, the officer 
decided to return to his house to call for on-duty officers 
rather than identify himself as a police officer and handle 
the situation by himself. The officer stated his intentions 
and began to turn away from the truck. As he did so, the 
driver drew a handgun, aimed it at the officer’s chest and 
pulled the trigger. The gun did not fire, however, because 
there was no round in the chamber. In self-defense, the of-
ficer drew his gun and fired three shots in rapid succession, 
wounding the passenger and killing the driver.

The passenger and a representative of the driver’s estate 
were the plaintiffs in this action. According to them, the 
officer drew his gun first in an attempt to compel the driver 
to move the truck. This caused the driver to draw his gun 
in self-defense, at which time the officer fired.

The case was tried to a jury in federal court in Seattle. 
Plaintiffs claimed that the officer used excessive force in 
violation of the Fourth Amendment to the United States 
Constitution. In addition to presenting their version of the 
incident, plaintiffs argued that the officer routinely acted as 
the “neighborhood cop” and had a history of contentious 
confrontations in the neighborhood. They also argued that 
evidence at the scene was planted and/or compromised. 
Plaintiffs asked the jury for $25 million for medical expens-
es, pain and suffering, lost earnings and punitive damages.

The officer denied liability, arguing that he acted in 
self-defense and that the force he used was reasonable 
under the circumstances. The officer, who in more than 
25 years of law enforcement had never been in a shoot-
out, highlighted evidence of the driver’s intoxication, a 
photograph taken minutes after the shooting of the driver 
in the truck with a handgun in his hand, and the implau-
sibility of the passenger’s version of the incident, which 
was contradicted in many respects by numerous scene 
witnesses.

The jury returned a defense verdict. As to the driver, the 
jury concluded that the officer had used reasonable force 
under the circumstances. As to the passenger, the jury 
concluded that he did not have a claim under the Fourth 
Amendment because he was not the intended object of 
the officer’s use of force. 
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The New Mexico Supreme Court 
rejected the argument that a loss of con-
sortium claim could not be extended to 
unmarried couples due to the difficulty 
of weighing intangible injuries and the 
inadvisability of intruding into couples’ 
intimate lives by stating:  “Ease of 
administration . . . does not necessarily 
further the interests of justice.”21  The 
idea that both the Elden dissent and the 
Lozoya court propound is that the dis-
tinction between marital and non-mari-
tal relationships is an artificial one when 
discussing the indirectness of injury and 
speculative nature of damages.  In ad-
dition, the two opinions point out that 
the Elden majority’s distaste for entering 
into unmarried couples’ private lives is 
misplaced given that courts already en-
ter the intimate lives of married couples 
to determine the evidentiary bases for 
their relational injury claims.  

The Lozoya court and the Elden dissent 
advocate that courts should invade 
couples’ private lives, undertaking 
delicate and difficult inquiries into the 
speculative damages involved in indirect 
injuries. Using the reasoning of the 
Lozoya court and the dissent in Elden, 
the Elden majority’s reasons for denying 
redress for relational injuries to unmar-
ried couples are good reasons to deny 
redress for relational injuries, period.  

Why Relational Injuries Should Not 
Have Redress in the Courts 

Society, affection, assistance, and con-
jugal fellowship should only be given 
under our laws freely and willingly 
without coercion.  No one person has 
an absolute right to that which can only 
be freely given from another, even from 
a spouse.  Yet, claims for loss of con-
sortium, which attempt to compensate 

one spouse for loss of society, affection, 
assistance and conjugal fellowship from 
the other spouse seem to imply that 
those rights do exist.  This implication 
springs from the suspicious roots of a 
loss of consortium claim.  Loss of con-
sortium was a claim that was recognized 
back when a man had an absolute right 
to sex from his wife, and the idea of 
marital rape did not exist.  There was 
any number of other areas in which the 
husband could legally coerce his wife 
that are not allowable today.  Because 
loss of consortium evolved from the 
outdated chattel concept, the chattel 
concept still lingers within its ambit: a 
loss of consortium claim assumes the 
existence of rights to society, affection, 
assistance, and conjugal fellowship that 
simply do not exist.  Because spouses do 
not have absolute rights with regard to 
these aspects of their union, they cannot 
be adequately and logically addressed by 
the law.

The gloss the courts now put on the 
claim is to state that loss of consortium 
claims redress “relational injuries.”  But 
still, courts use flawed logic to draw 
false distinctions between relationships 
that are privileged enough to benefit 
from this redress, and those that are not.  
The dissent in Elden makes the point 
quite well that marriage is not the only 
relationship that the state should pro-
mote.  Justice Broussard points out the 
unfairness of a legal scheme that abso-
lutely excludes gay and lesbian couples 
who cannot marry, even if they wished, 
and whose unions provide the same 
societal benefits as those of heterosexual 
couples.  Under the current scheme 
a long-term loving couple without a 
marriage certificate cannot recover for 
relational injuries, whereas a husband 
and wife who are estranged and provide 
one another with no assistance, affec-

tion or conjugal fellowship still at least 
have a claim for loss of consortium.

The best arguments against extending a 
loss of consortium claim to unmarried 
individuals, elucidated by the majority 
in Elden, are also the best arguments 
for abolishing the claim entirely.  The 
claim is intangible.  It forces the court 
to inquire into couples’ private lives and 
to define which relationships are worthy 
of recompense under the law and which 
are unworthy.  It is a discriminatory 
claim, however the courts try to justify 
and enforce it.  If there is a bright line 
to be drawn in loss of consortium cases, 
it should be drawn on the side of disal-
lowing the claim entirely.

1”The old rule defined consortium only 
in terms of the husband’s property inter-
est in his wife as chattel.  Because the 
husband owed no services to his wife and 
the wife had no independent legal iden-
tity, she suffered no legally cognizable loss 
when her husband was injured.”  Elden v. 
Sheldon, 758 P.2d 582 (Cal. 1988).

2 No. 546619-0-I, 2005 Wash. App. 
LEXIS 2542 (Sept. 26, 2005).

3 Id. at *2.

4 With respect to a claim for loss of con-
sortium, the Washington court of appeals 
held that “there would be no injury to her 
consortium rights without the accompa-
nying physical injury to her spouse, and 
the existence of the marital relationship.”  
Christie v. Maxwell, 40 Wn. App. 40, 48, 
696 P.2d 1256 (1985) (emphasis added).

5 See Lozoya v. Sanchez, 66 P.3d 948 
(2003).

6 107 Wn. App. 586, 587, 27 P.3d 1223 
(2001) (citing Ueland v. Reynolds Metals 
Co., 103 Wn.2d 131, 132 n.1, 691 P.2d 
190 (1984)).

Continued on Next Page
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7 See Ueland v. Pengo Hydra-Pull Corp., 
103 Wn.2d 131, 691 P.2d 190 (1984) 
(child allowed to bring a claim for loss of 
consortium.).

8 See Fernandez v. Walgreen Hastings Co., 
968 P.2d 774 (N.M. 1998).

9 Butcher v. Superior Court, 188 Cal. 
Rptr. 503 (1983).

10 758 P.2d 582 (1988).

11 66 P.3d at 948.

12 3 P.3d 916 (2000).

13 Indeed, from articles published in 
Washington’s Bar News[0], it seems 
animal rights attorneys would have no 
objection to extending loss of consor-
tium claims to pet owners, a prospect the 
Elden majority would no doubt view with 
extreme distaste. Adam Karp, Lex Feles 
et Canis - Beyond Ferae Naturae, Wash. 
State Bar News (Feb. 2003), available at 
http://www.wsba.org/media/publications/
barnews/2003/feb-03-beyond.htm.

14 758 P.2d at 589.

15 Id. at 587.

16 Id. at 587.  The Washington Supreme 
Court has also found that the state has an 
interest in marriage: “The state has an in-
terest in the marriage relation, and, until 
the marriage is solemnized, no domestic 
rights exist, and therefore cannot be vio-
lated.”  Clarahan v. Cosper, 160 Wn. 642, 
644, 296 P. 140 (1931).

17 Id. at 591.

18 Id. (citing Norman v. Unemployment 
Ins. Appeals Bd., 663 P.2d 904(1983)).

19 66 P.3d at 955.

20 Id. at 956.  

21 Lozoya, 66 P.3d at 955.
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Welcome New Members 
WDTL welcomes the following members 
who have recently joined our organization.

A big THANK YOU to our members who 
referred these individuals to WDTL.

Debra Lynn Dickerson 
Hackett, Beecher & Hart, Inc. P.S. 
Referred by Barbara Boyd

Erin Jo Dickinson 
Employer Resources Northwest 
Referred by Clif Finch & Joan Morgan

Hayes D. Gori 
Mills Meyers Swartling

Colin Jeffrey Folawn 
Schwabe, Williamson & Wyatt PC 
Referred by Bert W. Markovich

Debra Frerichs 
Meyer, Fluegge & Tenne, P.S. 
Referred by D Fluegge, J Kreutz, J Aiken

Michael Held 
Snohomish County Prosecutor’s Office

Stacia R. Hofmann 
Betts, Patterson & Mines, P.S. 
Referred by Jody Reich

Daniel Kinerk 
Snook Schwanz Kinerk

John S. Laney

Rose Kelly McGillis 
Scheer & Zehnder LLP

Allison Kathleen Miller 
Schwabe, Williamson & Wyatt PC 
Referred by Jennifer Campbell

Stephanie Maria Ries 
Cole, Lether, Wathen & Leid, P.C. 
Referred by Pellegrino Certa

Sangeeta Saigal

Graham M. Sweitzer 
Smith Freed & Eberhard, P.C.

Michael G. Sullivan 
Smith Freed & Eberhard, P.C.

John C. Versnel, III 
Lawrence & Versnel, PLLC

CARMEL, IN - A unique settlement negotiation process recently introduced 
at www.TheCourthouseSteps.com has made it easier for negotiators to bring 
settlement talks to a conclusion. The new on-line process enables negotiators to 
mutually agree to split the difference between their last offers without either of 
them having to make an offer to split and take the negotiation risk associated 
with making such an offer.

Negotiation experts have long touted splitting the difference between offers as 
a good way to bring settlement negotiations to a conclusion. At the same time, 
however, those experts caution negotiators not to make an offer to split, and 
urge them to let the other side make that offer because of the risk involved in 
making a unilateral move to the midpoint between the latest offers. While per-
haps good advice, it creates a problem. If both negotiators heed that advice, the 
possibility of settling by splitting the difference is never explored. That means 
the negotiators must keep making counteroffers to each other until one party 
finally concedes and accepts the other party’s offer.

Using the new offer process at TheCourthouseSteps.com, negotiators can deter-
mine whether there is a mutual willingness to split the difference without either 
negotiator first offering to split or taking any risk. Each negotiator, after logging 
on at the website, is asked to do two things on a confidential basis. First, each is 
asked to confidentially indicate whether he or she would be willing to split the 
difference and settle at the midpoint between the latest offers of the parties. Sec-
ond, each negotiator is asked to make a confidential cash settlement offer that 
will be disclosed to the other party only if it is within a certain range of closeness 
to the other party’s cash settlement offer. The responses of the negotiators are 
then compared electronically, and the negotiators are notified of the result by 
email.

If both negotiators have indicated a willingness to split, the negotiation is settled 
at the midpoint between the last offers of the parties. If only one negotiator in-
dicates a willingness to split, the fact that a willingness to split was indicated by 
that negotiator remains confidential. The other negotiator knows only that an 
offer was made, but does not know whether it was an offer to split or a cash of-
fer. Accordingly, the last offers made prior to negotiating at the website continue 
to reflect the current state of the negotiation.

Fair Settlement Institute, Inc., which sponsors the website, was founded by its 
President, Bob Kixmiller, who is an experienced Indiana trial attorney and me-
diator. Additional information can be found at the website. Contact information 
for Fair Settlement Institute, Inc. is also at the website.

New Negotiation Tool Solves Age-old 
Problem, Enables Negotiators to Mutually 
Agree to Split The Difference Without Either 
Having to Make an Offer to Split
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Continued on Page 18

On November 4, 2005, the WSBA 
legislative committee met with other 
bar committees and bar organizations 
to share ideas for the upcoming legis-
lative season.  Although the meeting 
did not provide a true barometer of 
issues that will come up in Olympia 
in January, it offered insight into the 
various interests of the bar.  WDTL 
President Jill Stone, lobbyist Mel So-
rensen and legislative committee chair 
Rick Roberts attended.  

In general, the comments at the meet-
ing confirmed the expectation that 
the upcoming sessions will be short 
and have few surprises.  Bills of great 
significance may not get past both 
houses but will still make an appear-
ance.  What is very likely is that there 
will be a reintroduction of bills that 
fell short last session.  An example 
may be the elimination of the statute 
of limitations for construction defect 
claims.  

A recent Seattle University law review 
article co-authored by Attorney Gen-
eral Rob McKenna and WDTL mem-
ber and Senior Assistant Attorney 
General Mike Tardif on limiting the 
liability of the state had the attention 
of members of organizations repre-
senting counties and municipalities.  
Please see Rob McKenna and Mike 
Tardif, Washington State’s 45-year Ex-
periment in Government Liability, 29 
Seattle Univ. L. Rev. 1 (Fall 2005).  

Although not a budget year, the Su-
perior Court Judges’ Association will 
promote number of bills related to 
the “Justice in Jeopardy campaign to” 
to improve funding for courts.  

Lastly, the recent case of Carvin v 
Britain, 155 Wn.2d 679, 122 P.3d 

Legislative Update: Rick Roberts, WDTL Treasurer and 
Chair of the Legislative Committee

161 (2005), which addressed the 
doctrine of “de facto” parent in a case 
concerning a visitation petition by 
a non-married partner who was not 
biologically related to the child, may 
have some unintended consequences 
in civil litigation.  By expanding the 
definition of “parent” for purposes of 
visitation, the case could expand the 
scope of plaintiffs who can recover 
in a wrongful death action.  It is too 
early to tell when the boundaries of 
the Carvin case may be tested, but it 
is a safe assumption that a number 
of special interests will encourage a 
legislative response.

Keller Deduction

If you have been following the 
WSBA’s involvement in I-330 and 
I-336, and disapprove, you can do a 
little more than just write a letter to 
the bar.  You can also protest through 
your annual dues.

In early December you received your 
WSBA License Fee Form, which 
should be paid by February 1, 2006.  
Carefully review your application.  
You will see that there is an option 
for you to withhold a portion of your 
dues that the bar uses for political 
purposes – the Keller Deduction.  
The amount is proportional and 
depends on the amount you are 
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Legislative Update From Page 17

required to pay.  For the members 
who pay the full active status rate of 
$391.00 the amount you can with-
hold is $2.14.  It’s not much, but if 
a number of people make the same 
request, it may get someone’s atten-
tion.

As the WSBA explains on its website:  
“In the U.S. Supreme Court case 
Keller v. State Bar of California, the 
court ruled that a bar association may 
not use mandatory member fees to 
support political or ideological activi-
ties that are not reasonably related to 
the regulation of the legal profession 
or improving the quality of legal ser-
vices. The bar is required to identify 
that portion of mandatory license fees 
that go to such “nonchargeable” ac-
tivities and establish a system whereby 
objecting members may either deduct 
that portion of their fees or receive a 
refund.”  

By the way, WDTL does have a Po-
litical Action Committee (PAC) that 
will be happy to accept your $2.14.  
As long as you are withholding the 
portion of your license fee that is used 
for political purposes, the money 
might as well be used to further 
causes of interest to the defense bar.  

Speakers Bureau

Since last year a number of mem-
bers have signed up for the Speakers 
Bureau and although we have had 
only a few members speak through 
the Bureau, we are starting to see 
results.  Special thanks to Gerrit 
Ayers of Burgess Fitzer in Tacoma, 
Jayne Freeman of Keating Bucklin 
& McCormack in Seattle and Emilia 
Sweeney of Lane, Powell who testi-
fied on behalf of WDTL in Olympia 
on various bills.  

However, the Speakers Bureau is in-
tended to do more than just provide 
testimony in Olympia.  WDTL’s 
lobbyist, Mel Sorensen of Carney, 
Badley Spellman, has regular contact 
with business and trade groups which 
are interested in hearing from mem-
bers who can educate them on various 
statutes and/or cases that may affect 
their industries.

This provides members with a great 
opportunity for client development 
and public relations.  This past sum-
mer, WDTL members Greg Clark 
of Bullivant Houser Bailey and Steve 
Todd of Todd & Wakefield spoke 
at the Washington Construction 
Industry Counsel.  Their comments 
were very well received and now the 
WCIC has requested their assistance 
in drafting legislation to reduce some 
of the liability risks they addressed.  It 
is too early to tell if this will result in 
a proposed bill this session but we are 
meeting our goal of reaching out to 
other organizations with a common 
legislative interest.  

The legislative committee is hoping 
to expand the number of members 
who are willing to speak as well as 
the number of topics.  The primary 
advantage is that WDTL is not as 
well funded as some organizations but 
we have plenty of talented members.  
Our legislative strategy is to build 
alliances with industry and trade 
groups to make more of an impact in 
Olympia than if we acted alone.  We 
hope our willingness to build these 
relationships will lead to opportuni-
ties for WDTL as we find common 
interests we share with different 
industries.  Of course, if, along the 
way, some of our members benefit by 
building client contacts or establish-
ing good public relations, all the more 
reason to pursue this effort.  

Anyone who is interested in being 
included in the Speakers Bureau, 
should contact Kristin Lewis, Execu-
tive Director, at kristen@wdtl.org or 
(206) 749-0319.  Please include the 
topic or topics on which you are will-
ing to speak.

If you are a young attorney with limited trial experience and you want to brush 
up on your trial skills, mark your calendar for the Defense Practice Academy 
II.  This program is part of WDTL’s on-going mission to provide top training 
in litigation skills.  The course consists of one evening session a week for four 
weeks with an emphasis on performance rather than just lecture.  This year, as 
an added bonus, the program will be held in Tsongas Litigation Consulting’s 
mock courtroom, which will enhance the experience.

The course will take place on Wednesday evenings beginning May 17 and 
ending June 7.  Based on a set fact pattern, each session will focus on different 
aspect of trial:  opening statement, direct examination, cross-examination and 
closing argument.  After a brief lecture, pre-selected students will do a brief 
demonstration with feedback from the faculty.  If you or someone you know is 
interested, please contact Kristin Lewis at wdtl.org or (206) 749-0319 for more 
information.  Enrollment will be limited to the first twenty-five applicants. 
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Continued on Page 20

A dispute last autumn between Truck 
Insurance Exchange and the Of-
fice of the Insurance Commissioner 
(“OIC”) attracted media attention.  
The dispute concerned underinsured 
motorist coverage (“UIM”) for Ethel 
Adams, who was injured in a road 
rage collision caused by Michael 
Testa.  Truck denied coverage because 
its policy covered injuries caused by 
an “accident” and Ms. Adams’ injuries 
resulted from Mr. Testa’s intentional 
acts.  The OIC publicly demanded 
that Truck pay the claim and threat-
ened legal action if it did not.  Truck 
agreed to pay the claim.  

But was Truck’s denial of coverage re-
ally unconscionable and against pub-
lic policy?  An analysis of governing 
Washington law analyzing the term 
“accident” as used in insurance poli-
cies indicates that Truck was correct.  
Ms. Adams’ injuries were not covered 
because they were the natural result of 
Mr. Testa’s intentional act.  

Underlying Facts1

The accident giving rise to the cover-
age dispute was, like the coverage 
dispute, covered in the local papers.  
On March 23, 2005, at about 1 or 2 
p.m., Mr. Michael Testa was at a shop 
on Aurora Avenue North pawning 
used jewelry.  When he was told the 
jewelry was worthless, he accused his 
girlfriend, Elizabeth Campo, of taking 
the “good jewelry.”  He called her and 
threatened her that “her day would 
come.”  As he walked out of the shop, 
he told the shop employee he was go-
ing to kill Ms. Campo.  

Mr. Testa got into his car and started 
driving north on Aurora Avenue 
North toward the home he shared 
with Ms. Campo in Everett.  Fright-
ened by Mr. Testa’s call, Ms. Campo 
had left her home and was driving 
south on Aurora Avenue North to her 
sister’s home in Ballard.  Mr. Testa 
saw Ms. Campo’s pickup and he be-
gan to chase her, first down the south-
bound lanes then up the northbound 
lanes.  Mr. Testa repeatedly hit Ms. 
Campo’s pickup from the rear and the 
side, in what witnesses reported was 

an attempt to force Ms. Campo’s car 
into oncoming traffic.  Ms. Campo’s 
car eventually flipped after being 
struck from the rear and Mr. Testa 
then knocked Ms. Campo’s car across 
the center line and into oncoming 
traffic.  The traffic was heavy and Ms. 
Campo’s pickup careened into one 
car and missed another car only after 
the driver swerved out of the way and 
struck a parked car.  Ms. Campo’s car 
then struck Ms. Adams’ car head-
on and her car hit another car.  Ms. 
Adams was seriously injured.  

Mr. Testa was uninsured so Ms. 
Adams sought UIM coverage under 
an auto and umbrella policy Truck 
had issued to her employer.  The auto 
and umbrella policies provided UIM 
coverage for injuries caused by an 
uninsured driver if the injuries were 
“caused by an ‘accident.’”2  In a letter 
to the attorney for Ms. Adams, Truck 
denied the claim under both policies.3  
Truck said, under Washington law, 
Ms. Adams’ injuries were caused by 
the intentional acts of Mr. Testa and 
not by an accident triggering UIM 
coverage under the policies.4 

The local press criticized Truck’s 
position and reported on the public’s 
complaints about the decision to the 
OIC.5 The OIC sent a letter to Farm-
ers Insurance Company of Washing-
ton, the parent company for Truck, 
stating “that the denial of her claim 
by your company is not only uncon-
scionable, but is contrary to public 
policy.”6  In a newspaper interview 
Commissioner Paul Kreidler and 
his staff contended that Ms. Adams 
should receive UIM coverage because 
she was not Mr. Testa’s intended tar-
get.7  They threatened that, if Farmers 
did not pay the claim, the OIC would 
commence an administrative hear-
ing against Farmers for violating the 
insurance code.  Truck agreed to pay 
the claim8 and, in a news release ad-
dressing the OIC’s involvement in the 
matter, the OIC stated “The Office of 
the Insurance Commissioner inter-
vened on her behalf and the company 
has agreed to pay up.” 9  

The Case of Adams v. Truck Insurance: 
Are Unintentional Injuries Caused by an Intentional Act 
a Covered “Accident”? 
By Benjamin J. Stone

“...the term ‘accident’ as 
used in insurance poli-
cies indicates that Truck 
was correct. Ms Adams’ 
injuries were not cov-
ered because they were 
the natural result of Mr. 
Testa’s intentional act.”
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Continued on Next Page

First Cases Addressing “Accident” 
in Life Insurance Policy Cases

The Washington courts first ad-
dressed the term “accident” in life in-
surance policies that provided benefits 
if a policyholder died by “accidental 
means” but limited or denied benefits 
if the death was caused by “bodily 
or mental infirmity.”10  A leading 
case is Evans v. Metropolitan Life Ins. 
Co., which concerned benefits for 
Evans’ wife after Evans had a fatal 
heart attack while pushing his car up 
a hill.  The heart attack was caused 
by arteriosclerosis and the exertion of 
pushing a car up a hill.  The Washing-
ton Supreme Court held that Evans’ 
death was not caused by “accidental 
means.” The court began: 

 It is generally held that death or 
 injury does not result from accident 
 or accidental means within the 
 terms of an accident policy where it 
 is the natural result of the insured’s 
 voluntary act, unaccompanied by 
 anything unforeseen, except the 
 death or injury.” 11

The court then concluded that, for 
death to be caused by “accidental 
means,” the means of death had to be 
accidental.  As articulated by 
the court:  

 an accident is never present 
 when a deliberate act is 
 performed, unless some 
 additional, unexpected, 
 independent and unforeseen 
 happening occurs which 
 produces or brings about the 
 result of injury or death.12  

The court reasoned that, under this 
“means/result” test, Evans’ death was 

a natural result of his intentional act 
and was not caused by “accidental 
means”:  

 there was nothing unforeseen, 
 involuntary or unexpected in 
 the act in which the insured was 
 engaged from the time he 
 started his car by pushing his 
 foot on the pavement until he 
 collapsed.  There was no 

 stumbling, slipping or falling in 
 his movements . . . There was an 
 unforeseen result of the 
 insured’s deliberate actions. 
 The result of any action, 
 however, cannot be considered 
 in the determination of the 
 question of whether there 
 was an accident.13

Application of the Means/Result 
Test to Liability Policies

Third party liability policies cover 
liability for bodily injury or property 
damage caused by an “occurrence” 
defined by the policies in relevant part 
as an “accident.”  An issue Washing-
ton courts faced was whether these 
policies covered liability for intention-
ally harmful acts that caused unin-
tended harm.  These cases differed 
from Evans because the policies used 
the term “accident,” a term that did 
not necessarily require that the means, 
as compared to the result, be acciden-
tal.  They also implicated potentially 
conflicting policies not present in 
the life insurance cases prohibiting 

an accident is never 
present when a deliber-

ate act is performed, 
unless some additional, 
unexpected, indepen-
dent and unforeseen 

happening occurs which 
produces or brings 

about the result of in-
jury or death.
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indemnification for intentionally 
harmful acts and favoring compensa-
tion of innocent victims.  The courts 
nevertheless applied the means/result 
test to cases where the policyholder 
sought liability coverage for personal 
injuries.14  The courts concluded that 
the test would be applied from an 
objective point of view; the insured’s 
state of mind, the courts reasoned, 
was not determinative.  The courts 
held that, unless the test was satisfied, 
public policy prohibited an insurer 
from indemnifying a policyholder.15  

In Safeco Ins. Co. of Am. v. Dotts,16 for 
example, Dotts was sued after slap-
ping a man who died.  Dotts claimed 
the death was an accident because he 
had only motioned as though he was 
going to slap the man and uninten-
tionally slapped the man when the 
man jerked to avoid what he thought 
was going to be a slap in the face.  
The court held that under the means/
result test the injuries were the natural 
result of Dotts’ act and, therefore, not 
covered.  The court reasoned:  

 the record . . . sets forth an 
 uninterrupted chain of events 
 put into motion by Mr. Dotts’ 
 deliberate slap . . . the only facts 
 offered by appellants to suggest 
 a material issue of fact exists is 
 the decedent’s flinching, or 
 leaning-back action, at the 
 prospect of being slapped. 
 Appellants contend this was an 
 independent and unexpected 
 action so as to keep the incident 
 within the policy definition of 
 “occurrence.”  This argument 
 is unpersuasive.  The victim’s 
 leaning back may have been 
 subjectively unexpected and 
 even unforeseeable, but it was 

 not “independent” since it was 
 instantly and directly connected 
 to Mr. Dotts’ deliberate conduct. 
 It is not unusual to flinch at the 
 sudden prospect of an imminent 
 slap in the face.17

In Safeco Ins. Co. of Am. v. Butler,18 But-
ler shot at a car of teenagers, injuring 
one of them.  He argued the shooting 
was an accident because he did not 
shoot at or intend to injure the teens; he 
was, instead, just trying to scare them 
off.  He also argued that the teen was 
injured when a bullet unintentionally 
ricocheted and that this ricochet was an 
additional, unexpected, independent 
and unforeseen happening that caused 
the injury.  The court rejected the argu-
ment holding there was no accident 
because the injuries were objectively 
foreseeable to Butler, who was experi-
enced with the use of guns. The court 
stated:    

 Both the Air Force and the 
 Oakland Police Department 
 trained Butler in the use of 
 firearms. Butler belonged to a 
 pistol range and practiced 
 shooting approximately once a 
 month. On the day of this 
 incident, he intentionally fired his 
 gun at an occupied, metal truck. 
 Under the facts of this case, no 
 reasonable person could conclude 
 Butler was unaware of the 
 possibility of ricochet, or that a 
 ricochet might hit an occupant of 
 the truck.19 

Application of the Means/Result 
Test to UIM Cases

UIM insurance is a form of first-party 
coverage that provides a policyholder 
with coverage for injuries and prop-
erty damage that results from an 

accident and which is caused by an 
uninsured or underinsured driver.20  
The Washington Supreme Court has 
held that UIM coverage is a substitute 
for liability coverage and, therefore, 
should be no broader than the li-
ability coverage that would have been 
available to the driver had he or she 
been insured.21  In Roller v. Stonewall 
Ins. Co., the Washington Supreme 
Court applied this rule of law and 
held that the means/result test was 
applicable to a UIM case concerning 
injuries that resulted from an inten-
tionally harmful act.  

Roller sought UIM coverage for 
injuries he sustained when McKay, 
his uninsured former wife, ran into 
him with her car.  Division II of the 
Court of Appeals held he was entitled 
to UIM coverage.22  Rejecting the 
means/result test, the court concluded 
that there had been an accident be-
cause Roller did not intend or expect 
his wife to run into him.  The court 
reasoned that, whether there had been 
an accident should be viewed from 
his perspective because UIM coverage 
was a form of first-party coverage and, 
in other first-party cases, whether the 
harm was accidental was viewed from 
the perspective of the insured, not 
the person who caused the damage.23  
The court also reasoned that public 
policy did not apply because, in the 
UIM case, the tortfeasor was not be-

Adams v. Truck From Page 20
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ing indemnified for the injuries he or she caused.24

The Washington Supreme Court reversed, holding that 
Roller was not entitled to UIM benefits as a matter of law.  
The court held that the means/result test applied when 
injuries resulted from an intentional act and rejected the 
appellate court’s conclusion that whether an accident had 
occurred should be viewed from the insured’s perspective.  
According to the court, 

 the perspective of the insured as opposed to the 
 tortfeasor is not a relevant inquiry.  Either an incident 
 is an accident or it is not.  McKay’s intentional 
 ramming of Roller was not an accident.25

The court also rejected the notion that UIM coverage 
should be treated as a form of first party coverage.  Accord-
ing to the court, UIM coverage was merely a substitute for 
liability coverage and, as such, the UIM insurer did not owe 
coverage when there was no liability insurance.  Otherwise, 
the court reasoned, a victim could sustain a windfall if a 
driver were uninsured.  

 Another persuasive argument justifying the denial of 
 underinsured motorist coverage for intentional acts is 
 that the purpose of the underinsured motorist statute is 
 to permit the injured party to recover those damages he 
 or she would have received if the tortfeasor has 
 been insured . . . Permitting Roller to recover 
 underinsured motorist coverage would effectively put 
 him in a better position than he would have been in if 

 McKay had carried liability insurance.26

Ms. Adams’ Injuries Were Not Caused by an Accident.  

Based on this law, Truck was apparently correct in con-
cluding that Ms. Adams’ injuries were not caused by 
an accident entitling her to UIM coverage.  There is 
no question that the means/result test applies since Mr. 
Testa engaged in an intentional act by ramming into 
Ms. Campo’s car from behind and forcing it across the 
centerline of Aurora Avenue North.  Ms. Adams’ injuries 
are, consequently, covered only if they were caused by an 
unforeseen, unexpected, unusual and independent hap-
pening that followed Mr. Testa’s deliberate act.  There was 
a happening here that followed Mr. Testa’s intentional act 
because Ms. Adams’ car was struck not by Mr. Testa’s car 
but by Ms. Campo’s car.  But the collision between Ms. 
Campo and Ms. Adams’ cars was not objectively unfore-
seen, unexpected, unusual and independent of Mr. Testa’s 
intentional act.  

One, a reasonable person would expect and foresee that, 
if a car was pushed across the centerline of Aurora Av-
enue North in the middle of the day when oncoming 
traffic was heavy, it would collide with oncoming traffic.  
Indeed, while the intent of the actor is not determina-
tive, it appears that Mr. Testa wanted the collision to 
occur.  Two, the collision was not unusual given the heavy 

Adams v. Truck From Page 21

Continued on Next Page



Spring 2006 23

traffic on Aurora Avenue North at 
that time.  Indeed, a collision was 
inevitable and Mr. Testa’s act resulted 
in multiple collisions along Aurora 
Avenue North.  Finally, the collision 
was not independent of Mr. Testa’s 
intentional act.  A happening is not 
independent when it is the end result 
of an uninterrupted chain of events 
put into motion by the intentional 
act.27  In Dotts the court held that 
leaning back to avoid a slap is not an 
act independent of the motion to slap 
the face because it was “instantly and 
directly connected” to the slap.  Simi-
larly, flipping Ms. Campo’s car into 
oncoming traffic was instantly and 
directly connected to the collision be-
tween Ms. Campo’s and Ms. Adams’ 
cars.  In short, like the slap in Dotts, 
the collision between Ms. Campo and 
Ms. Adams’ car was the end result of 
an uninterrupted chain of events put 
into motion by Mr. Testa’s deliberate 
act.  Ms. Adams’ injuries were, there-
fore, the natural result of Mr. Testa’s 
intentional act and not covered under 
Truck’s policy.  

The OIC took the position that 
there was an accident under Truck’s 
policy because Ms. Adams was not 
Mr. Testa’s intended target.  The 
OIC apparently relied on the fact 
that, in Roller, the husband was the 
intended target of his wife’s vehicular 
assault.  But the Washington courts 
have made clear that intent is not 
significant in determining whether 
injuries were caused by an ac-
cident.  In Dotts and Butler, the 
courts held there was no coverage 
even though the insureds did not 
intend harm.28  And, by receiving 
UIM coverage Ms. Adams was, in 
the words of the Roller court, put 

“in a better position” than she 
would have been had Mr. Testa 
been insured since a liability 
insurer would have likely denied 
coverage to Mr. Testa for his li-
ability to Ms. Adams.  This result 
is contrary to established Wash-
ington law that UIM coverage be 
no broader than liability coverage 
that would have been available to 
the injured person had the driver 
been insured.  

Conclusion

Perhaps recognizing the flaws in 
its position in the Ethel Adams 
matter, the OIC recently request-
ed that state legislators introduce 
legislation amending the UIM 
statute.29  In January 2006, sev-
eral state senators and representa-
tives introduced a bill amending 
the UIM statute to include the 
following paragraph:  

 The purpose of this section is 
 to protect innocent victims of 
 uninsured and underinsured 
 motorists. Covered persons 
 are entitled to coverage 
 without regard to whether an 
 event was intentionally caused 
 unless the insurer can 
 demonstrate that the covered 
 person intended to cause the 
 damage for which uninsured 
 and/or underinsured 
 motorists’ coverage is sought. 
 As used in this section, and in 
 the section of policies 
 providing the underinsured 
 motorist coverage described 
 in this section, “accident” 
 means an occurrence that is 
 unexpected and unintended 
 from the standpoint of the 
 covered person.30  
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This legislation, which looks 
as though it may become law, 
significantly changes the law 
concerning UIM coverage for in-
juries that result from intentional 
acts.  The legislation supersedes 
the Washington Supreme Court’s 
decision in Roller and adopts the 
Court of Appeals’ decision in that 
case.  Under this legislation, UIM 
coverage will more closely resem-
ble other forms of first-party auto 
coverage and no longer merely 
substitute for liability coverage. 

1 Except where stated in endnotes, the 
facts leading up to the collision are taken 
from the following documents:  State-
ment of Defendant on Plea of Guilty to 
Felony Non-Sex Offense; Information; 
Prosecuting Attorney Case Summary and 
Request for Bail and/or Conditions of 
Release; and, Certification for Determi-
nation of Probable Cause.  These docu-
ments were filed with the court in State v. 
Testa, Superior Court of Washington for 
King County, No. 05-1-05522-3 SEA.  

2 Letter dated June 22, 2005, from 
Ronald Dinning, counsel for Truck 
Insurance Exchange, to Paul Stritmat-
ter, counsel for Ethel Adams available 
at http://seattletimes.nwsource.com/
html/localnews/20025694040_danny19.
html.  Truck also issued the employer 
an umbrella policy that provided UIM 
benefits under the same conditions as the 
auto policy.  

3 Id.

4 Id.

5 See e.g., Westneat, Crash Victim’s Insurer 
Should Have a Heart, The Seattle Times 
Oct. 14, 2005, available at http://se-
attletimes.nwsource.com/cgibin/texis.

Continued on Page 24
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cgi/web/vortex/display?slug=danny14+da
te=20051014&query=westneat; Schram, 
Farmers Insurance Slogan Rings Hollow, 
KOMO News Oct. 14, 2005, available 
at http://www.komotv.com/news/print-
story.asp?id=39742; Esteban, Crash 
Victim Feels Victimized All Over Again, 
KOMO News Oct. 14, 2005, available at 
http://www.komotv.com/news/printstory.
asp?id=39748.  

6 Letter dated Oct. 17, 2005, from Mi-
chael G. Watson, Chief Deputy Insurance 
Commissioner to Robert P. Simmons, 
Jr., Executive Director Farmers Ins. Co. 
of Washington, available at http://se-
attletimes.nwsource.com/html/local-
news/20025694040_danny19.html.    

7 Westneat, State Tells Insurer to Pay, The 
Seattle Times, Oct. 20, 2005, available at 
http://seattletimes.nwsource.com/html/
localnews/20025694040_danny19.html.  

8 Westneat, Insurer Does “Right Thing” 
- Finally; Rowe, Woman Fights Insurance 
Giant and Wins. 

9 OIC News Release dated October 21, 
2005, available at http://www.insur-
ance.wa.gov/news/dynamic/printNews.
asp?rcdNum=473.  

10 Evans v. Metropolitan Life Ins. Co., 26 
Wn.2d 594, 174 P.2d 961 (1946). 

11 Id. at 604 (quoting 29 Am. Jur. § 941).  

12 Id. at 622 (emphasis supplied). 

13 Id. at 622.  Other cases that have ad-
dressed this issue are McNally v. Maryland 
Cas. Co., Baltimore, 162 Wn. 321, 298 
P. 721 (1931); Johnson v. Business Men’s 
Assurance Co. of Am., 38 Wn.2d 245, 228 
P.2d 760 (1951); Hayden v. Insurance Co. 
of North Am., 5 Wn. App. 710, 490 P.2d 
454 (1971); McKinnon v. Republic Nat’l Life 
Ins. Co., 25 Wn. App. 854, 610 P.2d 944 
(1980); Fagan v. J.C. Penney Ins. Co., 39 
Wn. App. 241, 692 P.2d 887 (1984)

14 The courts have held that the means/
result test also applies to certain types of 
property damage resulting from inten-
tional conduct.  Unigard Mutual Ins. 

Co. v. Argonaut Ins. Co., 20 Wn. App. 
261, 579 P.2d 1015 (1978).  But the 
courts have held that the means/result 
test is inapplicable to property damage 
caused by defective construction and the 
mismanufacture of products.  Yakima 
Cement Prods. Co. v. Great Am. Ins. Co., 
93 Wn.2d 210, 608 P.2d 254 (1980); 
Harrison Plumbing & Heating, Inc. v. New 
Hampshire Ins. Group, 37 Wn. App. 621, 
681 P.2d 875 (1984); Palouse Seed Co. 
v. Aetna Ins. Co., 40 Wn. App. 119, 697 
P.2d 593 (1985).

15 Detweiler v. J.C. Penney Ins. Co., 
110 Wn.2d 99, 105, 751 P.2d 282 
(1988) (“The definition of ‘accident’ . . 
. is founded on the elemental proposi-
tion that injuries will not be deemed 
caused by accident where the injuries 
are intentionally inflicted, this generally 
being considered a risk which it would be 
against public policy to insured.”).  

16 38 Wn. App. 382, 685 P.2d 632 
(1984). 

17 Id. at 385-86.  

18 118 Wn.2d 383, 823 P.2d 499 
(1992).

19 Id. at 401; see also Grange Ins. Co. 
v. Brosseau, 113 Wn.2d 91, 776 P.2d 
123(1989).  

20 RCW 48.22.030; Blackburn v. Safeco, 
115 Wn.2d 82, 87, 794 P.2d 1259 
(1990).

21 Dayton v. Farmers Ins. Group, 124 

Wn.2d 277, 281, 876 P.2d 896 (1994).  

22 55 Wn. App. 758, 780 P.2d 278 
(1989), rev’d 115 Wn.2d 679, 801 P.2d 
207 (1990).  

23 The court cited Federated Am. Ins. 
Co. v. Strong, which held that whether 
damage to a car was caused accidentally 
was viewed from the perspective of the 
policyholder, not the person who caused 
the damage.  102 Wn.2d 665, 675, 689 
P.2d 68 (1984).  

24 Id. at 764 (quoting Sciascia v. Ameri-
can Ins. Co., 443 A.2d 1118 (1982), aff ’d, 
459 A.2d 1198 (1983).  

25 115 Wn.2d at 685.  In a footnote, 
the court held:  “Thus, we reject the 
view adopted by some jurisdictions that 
whether an intentional act is an ‘accident’ 
should be viewed from the perspective of 
the insured.”  Id. at 685 n.4.  

26 Id. at 685 (citing Hamilton v. Farmers 
Ins. Co., 107 Wn.2d 721, 733 P.2d 213 
(1987) and quoting Keenan v. Industrial 
Indemnity Ins. Co., 108 Wn.2d 314, 320-
21, 738 P.2d 270 (1987)).  

27 38 Wn. App. 385-86.  

28 Similarly, in Unigard, the court held 
there was no liability coverage for a boy 
for damage to a school that resulted when 
a fire he lit in a garbage pail spread to the 
school, even though it was undisputed 
that the boy did not intend to damage 
the school and tried to put out the fire 
before it spread.  20 Wn. App. 263-64.  

29 RCW 48.22.030.

30 H.R. 2415, 59th Leg., 2006 Reg. Sess.; S. 
6182, 59th Leg., 2006 Reg. Sess. 
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Congratulations 
Andrea and Michael!
Andrea Ballard (former WDTL 
Executive Director) and her 
husband Michael Morgan (of 
Law Offices of Kenneth Searce) 
welcome Meredith Lee Mor-
gan, born Nov. 8th, 2005.

Bradley G. Davis
Formerly of Gordon, Thomas, 
Honeywell, Malanca, Peterson 
& Dahelm, is pleased to 
announce the opening of his 
new law office: 
BradleyGDavis Law Office pllc 
2003 Western Avenue, Ste. 460 
Seattle, WA 98121 
(206) 441-4201 
brad@bdavislaw.com

Mr. Davis will continue his 
general litigation practice.



Spring 200626



Spring 2006 27



PRSRT STD

U.S. Postage

PAID
Seattle, WA

Permit No. 5544

Upcoming WDTL Events (2005-2006) 
(register online at www.wdtl.org)

March 
 31 CLE – Annual Update on Construc- 
  tion Law, Southwest Washington

April 
 7 CLE – Insurance Law Update, 
  Washington State Convention and 
  Trade Center – Seattle

May 
 5 Judicial Reception, 
  Davenport Hotel, Spokane

17-June 7th 
Wed. Evenings CLE – Defense Academy II, Seattle

 12 CLE – Advanced Trial Tactics, Seattle

June 
 16 CLE – Law Practice Roundtable, 
  Safeco Field, Seattle

July 
 13-16 Annual Convention – Westin 
  Whistler, British Columbia


