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What can counsel do to make sure that the time and investment made in me-
diation is best used? Mediation is really a process, not an event. It starts before 
the scheduled date with your thorough preparation including pre-mediation 
discussions with your mediator about the issues in your case. During the 
course of the actual mediation, the outcome is influenced by the perceptions 
of the players, facts which emerge throughout the process, the motivations 
each party brings, and the personalities they must encounter, and countless 
other factors. If your mediation does not succeed in the scheduled session, the 
process continues with your mediator advancing alternatives and proposals to 
help the parties reach a settlement.

There are some proactive steps that you can take to maximize your chances of 
success in your next mediation, particularly during the scheduled session.

 1. Obtain sufficient information regarding all claimed special damages and 
  make sure to have updated information prior to mediation. Nothing 
  derails a mediation more quickly than having to deal with new, 
  previously undisclosed claims.   

 2. Have an established, complete or near complete picture of injuries, 
  including whether plaintiff is still treating and residual complaints and 
  limitations. Decide whether an IME needs to be conducted and if so, 
  make sure the report is received prior to the mediation.  If you need to 
  reschedule the mediation to wait for this report, it’s worth the time to 
  do so.

 3. Communicate any critical policy limits or coverage issues to 
  plaintiff ’s counsel in advance of the mediation. This will help contain 
  unreasonable expectations and demands.

 4. Obtain a settlement demand sufficiently in advance of the mediation to 
  allow you and your carrier to evaluate it.  Make sure to consider other 
  carriers if additional coverage is available.

 5. Schedule a pre-mediation discussion with plaintiff ’s counsel to 
  determine if there are any impediments to settlement and confirm that 
  the case is ready to mediate. Special circumstance, such as interpreters, 
  and/or other attendees, should be discussed as well.

Maximize Your Chances 
of Settling at Mediation
By Terry Lukens, JAMS1
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6. Secure the attendance of an individual with settlement authority at the 
 mediation.  If for some reason there will not be a personal appearance by 
 such an individual, immediately inform plaintiff ’s counsel and the 
 mediator.  If personal attendance is not obtained, make sure that someone 
 with authority is available by phone throughout the mediation (even if 
 that person is on the East coast).

7. If possible, provide plaintiff ’s counsel with a settlement offer in advance 
 of the mediation.  

8. If there are multiple defendants in the case, discuss your expectations and 
 negotiation strategy with co-defendants in advance of the mediation.  

9. Be familiar with the specific details of your case. The greater your 
 familiarity and ease of presentation, the more expeditious and effective 
 the proceeding.  Have the basic documents of the case succinctly arranged 
 so they can be referred to easily to aid your argument and to educate 
 the mediator.  

 
A. Grant Lingg 
Forsberg & Umlauf, P.S.
206.689.8500
206.689.8501
900 4th Avenue,
Suite 1700
Seattle, WA  98164-1039 
glingg@forsberg-umlauf.com

Manish  Borde 
Williams, Kastner & 
Gibbs PLLC 
Suite 4100 
601 Union St 
Seattle WA 98101 
mborde@williamskastner.com

William L. Cameron 
Lee Smart, P.S., Inc. 
1800 One Convention Place 
701 Pike Street 
Seattle WA 98101-3929 
wlc@leesmart.com

Douglas Lowell Davies 
Foster Pepper, PLLC 
1111 3rd Ave.,Suite 3400 
Seattle WA 98101  
daviesd@foster.com

Melody D. Farance 
Stamper, Rubens, 
Stocker & Smith 
Post Place, Suite 200 
720 W Boone 
Spokane WA 99201  
mfarance@stamperlaw.com

Nathan L. Furman 
Forsberg & Umlauf, P.S. 
Ste 1700 
901 Fifth Ave 
Seattle WA 98164 
nfurman@forsberg-umlauf.com

Melissa Kay Habeck 
Forsberg & Umlauf 
Suite 1700, 901 5th Ave 
Seattle WA 98164-2050 
mhabeck@forsberg-umlauf.com

Carol Sue Janes 
Bennett Bigelow Leedom, P.S. 
Suite 1900, 1700 Seventh Ave 
Seattle WA 98101 
csjanes@bbllaw.com

Marc A. Johnston 
Prange Law Group 
Suite 2120 
111 SW Fifth Avenue 
Portland WA 97204 
mjohnston@prangelawgroup.com

Laurie D. Kohli 
Porter, Kohli & LeMaster, P.S. 
Suite 2200, 1601 Fifth Ave 
Seattle WA 98101-2622 
lkohli@porterkohli.com

Bert W Markovich 
Schwabe Williamson & 
Wyatt, P.C. 
Suite 3010, 1420 5th Ave 
Seattle WA 98101-3944 
bmarkovich@schwabe.com

Michelle  Menely 
Gordon, Thomas, Honeywell, 
Malanca, Peterson & 
Daheim LLP 
Suite 2100, 600 University St 
Seattle WA 98101-1176 
mmenely@gth-law.com

Peter E. Meyers 
Durham Meyers Jeffers PLLC 
Suite B 
5413 Meridian Ave. N. 
Seattle WA 98103-6166 
pmeyers@dmjlaw.com

Stacy J. Plotkin-Wolff 
George W. McLean, Jr 
& Associates 
Suite 1600, 720 Olive Way 
Seattle WA 98101-1890 
Stacy.Plotkin-wolff.L6PH@
statefarm.com

Janis C. Puracal 
Bullivant Houser Bailey PC 
Suite 2300 
1601 5th Ave 
Seattle WA 98101-3622  
janis.puracal@bullivant.com

Aaron Paul Riensche 
Ogden Murphy Wallace 
Suite 2100 
1601 5th Ave 
Seattle WA 98101-1686  
ariensche@omwlaw.com

Jeremy H. Rogers 
Forsberg & Umlauf, PS 
Suite 1700 
901 Fifth Avenue 
Seattle WA 98164 
jrogers@forsberg-umlauf.com

Michael H. Runyan 
Lane Powell PC 
Suite 4100 
1420 Fifth Avenue 
Seattle WA 98101-2338 
runyanm@lanepowell.com

Thomas D. Underbrink 
Enumclaw Insurance Group 
1460 Wells St 
Enumclaw WA 98022 
tunderbrink@mutualofenumclaw.com

Christopher M. Veley 
Martin & Veley 
19215 SE 34th Street, 
Suite 106-345 
chris@litigationnorthwest.com

Editors

Editorial Board

Jody K. Reich 
Dethlefs Sparwasser, PLLC 
(425) 275-0551 (direct) 
(425) 776-2467 (fax) 
115 Second Avenue North, 
Suite 100 
Edmonds, WA  98020 
jody@detsparlaw.com

Settling From Page 1

Continued on Next Page



Spring 2009 3

Settling From Page 2 WDTL STAFF

Member Services 
David Penrose 

4141 Agate Road 
Bellingham WA 98226-8745 

Phone: (206) 529-4128 
Fax: (206) 202-3776 

Email: service@wdtl.org

Accounting 
Jackie Mintz 

PO Box 27644 
Seattle WA 98125-2644 
Phone: (206) 522-6496 

Email: accounting@wdtl.org

Executive Director 
Kristin Lewis 

800 Fifth Ave., Suite 4141 
Seattle WA 98104 

Phone: (206) 749-0319 
Fax: (206) 260-2798 

Email: kristin@wdtl.org

Continued on Page 8

10. Discuss reasonable settlement goals with your client

11. Critically evaluate your own case - do your own realistic risk analysis. 
 Ask yourself: 
	 	 •	 How	could	we	lose	this	case? 
	 	 •	 If	we	lose,	what/how	much	will	we	lose? 
	 	 •	 What	is	the	real	risk	of	either	winning	or	losing	and	what	is	the	most 
   likely outcome? 
	 	 •	 What	is	our	worst	document?	Witness?	Fact? 
	 	 •	 How	does	the	other	side	see	the	key	issues,	facts,	and	law? 
	 	 •	 What	is	the	other	side’s	best	argument?	 
	 	 •	 What	will	the	litigation	cost	(legal	and	expert	fees,	costs,	and	client’s 
   time sitting in the courtroom or arbitrator’s office) and the effect on the 
   parties (disruption, emotional cost)?

12. Consider how plaintiff ’s counsel is likely to evaluate the probable outcome 
 if the case is litigated, asking the same questions outlined above, but from 
 the plaintiff ’s perspective. Consider what you could do in the mediation 
 presentation to change that evaluation.  Try to understand the concerns and 
 interests of the plaintiff.

13. If information that has not already been shared is at issue or may be helpful, 
 bring it with you.  You can always control whether and how it is used.

14. Consider whether there is anything to be learned from the negotiations that 
 have already taken place.  What are the barriers to reaching agreement that 
 will need to be overcome during the mediation?  How can the mediation 
 help you overcome those barriers?

15. Think about items that would appeal to your client as part of a settlement 
 package; do not limit yourself to the types of damages asserted in the 
 litigation. Think about options that might appeal to the other side. 
 Be creative!
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Forensic Rehabilitation
By E. Franklin Livingstone, M.D.1

Forensic rehabilitation?  That sounds 
suspiciously like an oxymoron.  How-
ever, in personal injury litigation, a phy-
siatrist, an M.D. or D.O. specializing 
in physical medicine and rehabilitation, 
can often be helpful in case preparation, 
as well as trial testimony.

A physiatrist as a rehabilitation expert is 
able to diagnose and evaluate disabling 
conditions.  This would include assess-
ment of the impact of disability in the 
life of the injured and on those who 
are close to the injured, such as family 
members.  This assessment must also 
include the impact of injury on many 
facets of life:  physical, psychological, 
educational, vocational, avocational, 
social, economic, and spiritual.  The 
early development of a comprehensive 
rehabilitation treatment program is 
imperative if optimal outcomes are to 
be expected.

The rehabilitation expert determines 
the extent to which a disability exists, 
its relationship to injury, and develops 
a comprehensive rehabilitation plan 
to optimize outcomes, to minimize 
overall negative impact, and to bring 
about maximum recovery of function 
and quality of life.  The overall analysis 
might include a study of potential and 
actual economic loss, a prognostica-
tion of future employability or under-
employability, and cost analysis of the 
rehabilitation program and its imple-
mentation.

Some of the more difficult cases en-
countered by attorneys involve partiers 
who have apparently minor injury 
related physical disabilities, but seem to 
face greater problems in light of certain 
psychological sequelae and, all to often, 
chronic pain residuals.   Not only will 
a qualified rehabilitation expert be 
instrumental in assisting the client in 

the recovery from, and adaptation to, 
potentially disabling injury, he or she is 
able to document the nature of psycho-
logical trauma and pain.

Often the attorney will become aware 
of a significant personal injury case 
while the client is still in a health 
care facility that may not be able to 
provide appropriate or the necessary 
rehabilitation services.  In addition, 
a review of medical records may not 
identify anyone coordinating health 
and rehabilitation services as required.  
These situations compel immediate 
action, review and analysis in order that 
the appropriate recommendations are 
brought to the client and family, and 
that implementation is expedient and 
timely.  A knowledgeable and reputable 
rehabilitation consultant can persuade 

the present health care providers to 
participate in a coordinated long-term 
rehabilitation treatment program.  The 
rehabilitation consultant is also able to 
make appropriate recommendations, 
redirect therapy efforts, or consider al-
ternative placements with the long-term 
perspective.

This also underlines the importance of 
early engagement of the rehabilitation 
expert consultant.  As a general rule, a 
personal injury attorney should select or 
have in mind the rehabilitation expert 
as soon as the file is opened.  Current 
concepts of rehabilitation recognize the 
importance of starting the rehabilitation 
process as early as possible.  In minor 
injuries, however, there is less urgency 
to consult with a rehabilitation expert 
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until the extent of any residual dis-
ability can be assessed.  It should be 
understood that in any case involv-
ing potentially disabling conditions, 
factors can arise indicating the need 
for rehabilitation expertise early in the 
recovery process.

The rehabilitation expert is the most 
qualified to participate in the devel-
opment of life care planning, and to 
provide critique to assure thoroughness 
and appropriateness of every aspect of 
the life care plan.  This would include 
medical care needs, rehabilitation thera-
py programming, transportation needs, 
specialized equipment or home modifi-
cations, and educational and vocational 
considerations.  Furthermore, the reha-
bilitation expert is the most qualified to 
explain and justify the life care plan in 
deposition or trial testimony.

The consulting rehabilitation expert 
should be able to work with the at-
torney on an ongoing basis, providing 
periodic reports and updates, written 
or verbal, and when needed, assist in 
obtaining insurance coverage benefits.  
In addition, the rehabilitation expert is 
able to help in trial preparation, provid-
ing the attorney with insight into the 
presentation of evidence at trial, and 
to insure that testimony preceding the 
expert’s testimony sets the proper foun-
dation and support for the opinions of 
the expert.

During the trial, the rehabilitation 
expert is one of the most qualified wit-
nesses to present objective testimony 
with respect to non-economic damages 
of the case.  This would include but 
not be limited to psychological trauma 
and its consequences, difficulty adapt-
ing to specific disabling conditions, and 
chronic pain residuals of injury.  The 
many seemingly insurmountable prob-
lems encountered by the catastrophi-

cally injured client in the acute recovery 
phase and the long-term rehabilitation 
process can be explained in compelling 
language and detail by the rehabilitation 
expert’s testimony.

The rehabilitation expert will usually 
have many ideas to offer the attorney 
in the presentation of trial testimony.  
He or she can review with the attor-
ney the strengths and weaknesses of 
the case, and how to best present the 
evidence and testimony to emphasize 
the strengths based on the historical 
information, injuries and progression of 
recovery and/or disability.

Finally, the rehabilitation expert is the 
most qualified to diagnose disability, 
to differentiate causation in disability, 
to rate disability at maximum medical 
improvement, to prognosticate poten-
tial secondary medical and physical 
complications in the future, and to 

define appropriate treatment where it 
will be of benefit and where treatment 
will no longer be beneficial.  Make 
your local physiatrist your friend, he or 
she can be of immeasurable help and 
support in personal injury rehabilitation 
and litigation.

1 Dr. Livingstone is a physical medicine and 

rehabilitation specialist (physiatrist) in Lake 

Havasu City, Arizona.  He is a board certified 

by the American Board of Physical Medicine and 

Rehabilitation, having developed an interest in 

this field because of his personal experience after 

a motor vehicle accident resulted in spine and 

spinal cord injuries and paraplegia at the age 

of eighteen.  Dr. Livingstone is a Fellow of the 

American Academy of Physical Medicine and 

Rehabilitation (1985), Fellow of the American 

Academy of Disability Evaluating Physicians, 

Fellow of the American College of Forensic 

Examiners, and Diplomate of the American 

Academy of Pain Management.   Learn more 

about Dr. Livingstone at his website: www.

doctor-livingstone.com.
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Welcome New Members
WDTL welcomes the following members who have recently joined our organization.

A big THANK YOU to our members who referred these individuals to WDTL.

Timothy Bryan 
Olympic Associates Company

Nicole M. Dyakanoff 
Wilson Smith Cochran Dickerson 
Referred by Catherine Brumbaugth

Scott W. Edwards 
Smith Freed & Eberhard 
Referred by Daniel E. Thenell

Christi C. Goeller 
Gierke Curwen Dynan & Jones PS

Geoffrey M. Grindeland 
Mills Meyers Swartling

Amber R. Gundlach 
Preg O’Donnell & Gillett 
Referred by Kelly Madigan

Jillian M. Hinman 
Smith Freed & Eberhard 
Referred by Daniel Thenell

Kim Holmes 
Johnson, Graffe, Keay, Moniz & Wick

Matthew D. Huot 
Burgess Fitzer, P.S.

Elisabeth James 
Wilson Smith Cochran Dickerson 
Referred by Lee Smart

Mark R.Johnsen 
Karr Tuttle Campbell

Teena M. Killian 
Williams Kastner

Gauri Shrotriya Locker 
Lee Smart, P.S.

Rossi F. Maddalena 
Merrick, Hofstedt & Lindsey, P.C.

James C. Manley 
James Manley, Ph.D. 
Referred by Joseph Nevotti

Sean Donald Reay 
Snohomish County Prosecutor, 
Civil Division 
Referred by Ted Seder

Michael E. Ricketts 
Gordon Thomas Honeywell

Justin M. Thorp 
Martin Bischoff Templeton 
Langslet & Hoffman LLP 
Referred by John W. Knottnerus

Patrick Evans Trompeter 
Hackett, Beecher & Hart

James P. Wagner 
Dorsey & Whitney 
Referred by Lisa Marchese
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Community & Serendipity in Troubled Times

The end of the first quarter carries with 
it the hint of a slight bounce - perhaps 
an indication that our economic woes 
of late have at least neared bottom 
if not started a recovery.  Of course, 
I recognize that a perceived bounce 
may well have been simply a speed 
bump on the continuing downward 
drift.  Notwithstanding any potential 

recovery, however, trying times draw our attention to the value 
and strength of community.  We in the WDTL have always 
appreciated the association’s opportunities for professional 
contact, its emphasis on fairness, the camaraderie it provides 
and, ultimately, its distinct sense of community.  Traditionally 
in down economic times, people of all walks of life have been 
buoyed by these kinds of supportive communities.  Our recent 
experience has shown again the support that WDTL provides 
its professional family in good times and bad.

In the course of the economic downturn we became aware 
that many of our members had become displaced from em-
ployment by virtue of company consolidations or simply 
the slowing workplace.  Seeing outstanding attorneys so 
affected was painful for all of us.  WDTL determined that 
it was time to put our talk of community to the test - to 
literally put our “money where our mouth is.”  Toward 
that end, WDTL notified members that fees for classified 
ads in the Defense News for attorney openings would be 
waived given the current economic condition.  Also, via 
our Executive Director Kristin Lewis’s indefatigable efforts, 
WDTL reached out to match displaced members with af-
filiated firms in need of attorneys.  Finally, WDTL waived 
renewal fees for its unemployed members to give them a 
lifeline to the professional community and the opportunity 
to stay up to date with the defense bar as a whole.    

We are pleased to report that all of our members (that we 
know of) who suffered adverse consequence in their employ-
ment relations as a result of the downturn have found new 
employment.  As an organization we can be justifiably proud 
of our assistance to these friends and colleagues; a small cost 
to WDTL provided a big boost to our community as a whole.  
We can be satisfied knowing that care for our colleagues 
remains a driving force at WDTL.  

Trying economic times have touched our membership in 
a more global sense through serendipitous developments 
precipitating from our state’s extraordinarily nasty budget situ-

ation.  As has been discussed in this column in the past, the 
usual mischief of certain legislative agendas again infiltrated 
the legislature’s deliberative efforts in this past extended session 
- legislation that would needlessly increase the overall cost of 
litigation to Washingtonians across the spectrum.  While the 
budgetary shortfall faced by the legislature presents significant 
concern to every citizen of the State of Washington, the legisla-
ture’s overriding effort to close the deficit provided a fortunate 
byproduct:  budget fatigue helped WDTL and other inter-
ested groups keep many controversial bills from being passed.  
It appears that at least in part, the legislature simply ran out of 
time and gumption.

It is an ill wind that blows nobody good, so goes the old ad-
age.  The legislative session again raised many of the efforts 
that have historically been considered by our membership to 
be harmful in the long run to the citizens of the state, and 
more specifically to our clients.  For example, the organization 
previously known as WSTLA had noted that its top legisla-
tive priority for this past session would again be an expansion 
of the wrongful death statute’s list of potential beneficiaries.  
That measure, however, with its significant monetary effects 

Patrick DeLangis 
pdelangis@mdd.net

Continued on Page 12

By Ted Buck, WDTL President, Stafford, Frey, Cooper
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16. Submit a mediation memorandum to your mediator, and remember to: 
	 	 •	 Keep	it	brief,	usually	under	10	pages. 
	 	 •	 Provide	your	memorandum	to	mediator	and	plaintiff ’s	counsel 
   sufficiently in advance of mediation to allow the defense position to be 
   digested and reviewed. Getting a brief the night before mediation does 
   no one any good. 
	 	 •	 Focus	on	factors	that	affect	settlement. 
	 	 •	 Outline	information	that	is	strictly	confidential	versus	information	that 
   can be disclosed to opposing counsel. 
	 	 •	 Attach	exhibits	if	essential	to	a	disputed	issue. 
	 	 •	 Excerpt	pertinent	portions	of	relevant	documents	such	as	medical 
   reports and depositions.

17. Prepare a draft CR 2A Agreement and have it ready to go on your computer.

The watchwords of any successful mediation are prepare, prepare, prepare. Attention 
to detail is essential for a smooth, orderly, and productive process. With so much 
riding on a successful mediation, following these tips and suggestions can help you 
be prepared. And remember, mediation is a process, not an event!

1 Hon. Terry Lukens (Ret.) is a full-time mediator, arbitrator, and discovery master with JAMS in Se-

attle.  He specializes in resolving business/commercial, real estate, class actions, employment, trust/estate 

and insurance matters.  He may be reached at tlukens@jamsadr.com or at 206-622-5267.

Settling From Page 3
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2008-2009 WDTL Board
Clockwise from the left: Dirk Holt, Melissa Habeck, J.B. Meade, Ryan Beaudoin, Aaron Rocke, Ed Bruya, 
Michael Nicefaro, Matt Wojcik, Michael Runyan, Dan Johnson, Linda Gallagher, Jeff Frank, Rick Robers

In the front, clockwise from the left: Emilia Sweeney, Erin Hammon, Ted Buck, Jillian Barron
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WDTL 
Pro Bono 
Heroes!

On the recommendation of a 
Seattle Skyline Rotary and WDTL 
member, this issue’s Pro Bono 
Hero Award goes to 1st Security 
Bank, Prolumnia and Merrill 
Corporation. WDTL would like 
to thank these core sponsors for 
their contributions to the 
Columbia Tower Club’s 
6th Annual James Bond Casino 
night, a co-sponsored event with 
the Seattle Skyline Rotary. 
According to their nominator, 
Catherine Brumbaugh of Betts, 
Patterson & Mines, these 
companies helped contribute to 
the terrific success of this event by 
donating items for swag bags and 
auction, sponsoring tables, and 
attending the event in force. 
Thanks to them and others like 
them, the event was able to 
raise significant sums for the 
eradication of polio.  Thank you 
core sponsors for going the extra 
step and supporting a very worthy 
community cause!

Every Defense News, WDTL’s Pro 
Bono/Community Service commit-
tee will highlight an individual or 
group which has gone beyond the 
call of duty to provide a commu-
nity service or participate in a pro 
bono project.
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Watkins Court Reporters (WDTL core sponsors) & Kristin Lewis tackle 
blackberry bushes at Issaquah’s Tibbett’s Park for WDTL’s contribution 
to Earth Day! Thank you Devon Humphries, Melissa Watkins, Yale Lewis 
for participating at WDTL’s pro bono event on April 25th.
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Errata

When we published Ted Buck’s President’s column in the Winter 08 
Defense News – a sentence was mangled in the translation to print, thus making 
our erudite president seem a little less so. The sentence should have been:

When George Washington and his political ally John Adams did exactly that – peacefully 
transitioned out of executive authority in America to the Jefferson administration, their 
political rivals – a cynical world was astonished.

Community From Page 7

on governmental (and other) budgets 
fell by the wayside due to the budgetary 
maelstrom and the efforts of WDTL 
and other interested groups.  

Other potentially harmful legislation 
suffered the same fate, including bills 
introduced in both the House and 
Senate that would have substantially 
increased construction-related costs (at 
a bad time for the industry and con-
sumers alike) by providing express war-
ranties on all residential construction, 
state-mandated worker certification 
programs, and an extension of other 
construction-related legislation.  Many 
WDTL members helped in the effort, 
but special thanks goes to our Legisla-
tive Committee chairman Greg Clark, 
who not only organized WDTL’s efforts 
but also spent many hours himself in 
committee hearings providing wisdom 
and experience to a process that often 
overlooks both in the rush to comple-
tion.  Through these efforts, WDTL 
was able to help stop the encroachment 
of several unbalanced and increasingly 
litigious measures. 

WDTL’s members were also active 
in preventing the passage of SB5964 
which would have overturned the state 
Supreme Court’s sensible decisions in 
the Simonetta and Braaten asbestos 
cases.  WDTL’s input also contributed 
to the demise of ESB5886, which could 
have significantly affected the ability to 
secure trade secrets and other confiden-
tial information by protective order; 
though the measure passed the Senate; 
it died in the House when the judiciary 
committee failed to bring it to a vote.  

WDTL was also active in trying to 
shape revisions to the Washington 
Consumer Protection Act, SSB5537.  
As originally phrased, the legislation 
would have increased the amount of 

Continued on Page 13
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INDEPENDENT MEDICAL 
EVALUATIONS & CHART REVIEWS

The MACHAON team makes your job easier:
Scheduling of IMEs when you need them.

Communication with the patient or their legal representative to 
arrange a convenient date and time, decreasing the occurrence of no shows

Recruiting the appropriate Physician specialties for your exams.

Quality Assurance of reports to make sure all your questions are answered.

We will, at your request, arrange Transportation, Interpreters, and Diagnostic tests.

“A Classic Return To Service”
MACHAON.org

MACHAON Medical Evaluations, Inc.
206-323-1999 ~ Toll Free 1-888-303-6224 ~ Fax 206-323-1188 

punitive damages under the CPA from 
the current $10,000 to $50,000.  Had 
the amount simply been increased by 
the rate of inflation, the appropriate 
increase would have been to $21,000.  
With the assistance of many other 
interested organizations, WDTL was 
instrumental in paring the increase 
back to $25,000, which is more in line 
with the actual inflation adjusted rate.  
However, that legislation also provides a 
change in the public interest test under 
the CPA that had previously been 
identified in Hangman Ridge.  The bill 
passed both the House and the Senate 
and is awaiting action by the Governor.  
WDTL and many other organizations 
encouraged the Governor to veto that 
portion.  Unfortunately, the Gover-
nor signed the legislation as offered, 
which will introduce a new, vague and 
potentially expansive test for the public 
interest prong.  

Through its collaborative efforts with 
other community and business organi-
zations, we have found that legislators 
are paying more attention to WDTL 
and its overall message:  that the laws of 
the state must reflect sound reason and 
fundamental fairness without tipping 
the scale too far away, in one direction 
or another, from justice.  

Through professionalism and com-
munity outreach, WDTL continues to 
distinguish itself as a leader in the bar.  
Thank you to all who have given gener-
ously of their time in these efforts.  

Roy Umlauf, received one of the Terex 2008 Products Liability Counsel Awards 
from Terex  Corporation at its annual Panel Counsel Meeting during the DRI 
Products liability conference in San Diego.  The awards are given to attorneys 
who have provided extraordinary service during the year.  Roy was counsel for 
a Terex-related entity, Demag Cranes, in a products liability lawsuit brought in 
Lewis County relating to a construction site accident involving a Demag crane. 
The operator of the crane misused the product and pulled the outriggers in to 
move the crane while the boom was extended 200 feet into the air.  The crane fell 
over onto coal conveyors that supplied a powerplant.  The plaintiff, TransAlta, the 
owner of the power plant, was seeking in excess of $20 Million for replacement 
power while its power plant was out of coal.  The trial lasted most of the month 
of May, 2008, and resulted in a defense verdict for the Terex entity, Demag.  
There was no appeal.  WDTL member Ken Roessler  was a key member of the 
Demag trial team. WDTL member Matt  Boyle represented a codefendant who 
provided the training on the crane. The jury also awarded his client a defense 
verdict. Forsberg & Umlauf recognized paralegal Theda Yandell’s excellent 
assistance by inviting she and her husband to the Panel Counsel Meeting 
in San Diego.

Community From Page 12
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Congratulations WDTL Members!

Continued on Page 17

WDTL members Dan Keefe and Jake 
Winfrey named partners at leading 
Seattle law firm; Helsell Fetterman.

Dan Keefe’s practice involves trial 
and arbitration primarily focused 
on defense of personal injury cases, 
with a concentration on medical 
malpractice defense and defense of 
actions involving the Washington 
State Department of Health and the 
Medical, Nursing and Dental Qual-
ity Assurance Commissions. Keefe 
represents hospitals and doctors, and 
has particular experience in ortho-
pedic and general surgery cases. He 
also conducts appellate work, and 
has extensive experience in defense of 
auto, premises, and products liability 
cases, as well as asbestos litigation.  
Keefe works with hospitals to develop 
risk management seminars and is the 
primary contact for numerous mental 
health professionals on a variety of 
risk management issues. In addition, 
he serves the firm’s business clients 
through intellectual property litiga-
tion. 

Prior to joining Helsell Fetterman, 
Keefe was with Reed McClure for 
three years, first as a senior associate 
then as a shareholder. He also spent 
more than five years as an associ-
ate attorney with Bullivant Houser 
Bailey, P.C. in Seattle, after practicing 
two years in Spokane. While at these 
firms, his work focused on insurance 
defense litigation ranging from auto, 
product and premises liability to 
asbestos defense and pharmaceutical 
work. 

In his spare time, Keefe volunteers his 
time as an attorney at the Downtown 
Legal Clinic and is on the Board of 
Directors of a national fraternity’s 

education foundation.  He serves on 
the Washington Defense Trial Law-
yers pro bono committee and is also 
an active participant in the mentor 
programs at the University of Wash-
ington Law School and Gonzaga 
University Law School.  

Keefe is a graduate of the Gonzaga 
University School of Law and is li-
censed to practice in Washington. He 
holds admission to the United States 
District Court, Eastern and Western 
Districts and the Ninth Circuit Court 
of Appeals. Keefe is a member of the 
Washington State Bar Association, 
King County Bar Association, Wash-
ington Defense Trial Lawyers and 
Defense Research Institute. Keefe is a 
six-time recipient of Washington Law 
and Politics Magazine “Rising Star” 
recognition.

Jake Winfrey has spent the past 10 
years building a successful practice 
focusing in medical malpractice 
litigation. He represents physicians, 
dentists, hospitals, nurses, and other 
health care providers in a variety of 

cases statewide, with particular expe-
rience in Emergency Department and 
OB/GYN cases. He has a successful 
record of litigating and trying medical 
malpractice cases. 

Winfrey has been named a five-time 
“Rising Star” by Washington Law 
& Politics Magazine. In 2007 he 
received the Outstanding Litigation 
Associate Award from the Washing-
ton Defense Trial Lawyers. This is an 
award given to one lawyer in the State 
of Washington each year; Winfrey 
was selected for his intelligence and 
ethics in the courtroom, as well as his 
writing ability and persuasive advo-
cacy outside of the court. 

He is admitted to practice in the State 
of Washington and in the United 
States District Court for the Western 
and Eastern District of Washington. 
Winfrey is a member of the Wash-
ington Defense Trial Lawyers, the 
Defense Research Institute and the 
Washington State, King County, 
and American Bar Associations. He 
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The following article is offered by the author as an update on 
Washington malpractice law for WDTL members.

Washington Appellate Court

Failure To Establish Causation

Estep v. Hamilton, et al. 148 Wash. App. 246, 201 P.3d 
331 (11/6/08)

Plaintiff hired defendant Hamilton to represent her in 
a divorce action. She and her husband each had a life 
insurance policy that named the other as beneficiary. 
The parties entered into a divorce decree that awarded 
to her husband any life insurance policies he owned, and 
to her any life insurance policies she owned. The decree 
was silent regarding re-designation of policy beneficiaries. 
After the divorce, neither party changed beneficiaries. The 
ex-husband died, and the proceeds of his life insurance 
policy went to his estate by law, not to plaintiff. Plaintiff 
sued Hamilton and others for, inter alia, negligence in 
failing to preserve the proceeds of her ex-husband’s policy. 
Defendants moved for summary judgment because RCW 
11.07.010 provides that beneficiary designations made 
in favor of a spouse are revoked upon dissolution of a 
marriage. The trial court granted summary judgment, 
and plaintiff appealed. The appellate court ruled that in 
order to maintain a beneficiary designation in favor of a 
former spouse after dissolution, the former spouse must be 
re-designated as the beneficiary, and plaintiff ’s ex-husband 
declined to identify plaintiff as beneficiary. The court 
also noted that defendant’s expert opined that that if the 
divorce was tried, the court at most would have ordered 
life insurance to cover only child support and maintenance 
obligations and would not have awarded plaintiff a benefi-
ciary interest. Plaintiff ’s expert was silent on the subject. 
The court held that plaintiff failed to establish proximate 
cause for her loss of the life insurance proceeds as she 
merely speculated what may have been the outcome of the 
divorce litigation.

Developments in Legal Malpractice Law
By Brian McDonough, Esq.1

Washington Appellate Court

Defendant’s Deposition Admission Eliminates Expert Testi-
mony Requirement

Schmidt v. Coogan 
145 Wash. App. 1030, 2008 WL 5752059;  2008 Wash. 
App. LEXIS 1695 (7/2/08, unpublished opinion) 

Plaintiff retained defendant to bring a personal injury 
action arising out of a fall at a grocery store. Defendant 
failed to sue the correct party within the applicable statute 
of limitations. Plaintiff sued defendant for malpractice, 
and defendant testified at his videotaped deposition that 
that he could not imagine a situation where an attorney’s 
failure to sue the correct defendant would not be negli-
gent. Defendant moved for judgment as a matter of law at 
the end of the trial because plaintiff presented no expert 
testimony. The trial court denied the motion, ruling 
that defendant’s admission was sufficient to establish the 
applicable standard of care. The jury awarded plaintiff a 
verdict of $212,000 in damages, but the trial court granted 
defendant’s motion for a new trial and denied defendant’s 
motion for remittitur and a motion to reconsider the expert 
issue. Plaintiff appealed, and defendant cross-appealed. The 
appellate court held that defendant could have testified at trial 
that his deposition testimony was wrong, leaving the jury to 
resolve the dispute, but he did not do so, and the jury had 
only his uncontroverted deposition testimony on the appli-
cable standard. No legal rule prevented the jury from basing 
its negligence finding on such evidence. The court affirmed 
the trial court’s order regarding the lack of an expert and also 
its order for a new trial on damages. 

U.S. District Court (E.D. Washington)

42 USC § 1983 Action Cannot Be Brought Against 
Public Defender

Vargas v. Earl 
2008 WL 5102310; 2008 U.S. Dist. LEXIS 96399 (Cause 
No. CV-06-146-JLQ,11/26/08, slip opinion)

Plaintiff brought, inter alia, a 42 USC § 1983 action 
against his criminal defense attorney and Grant County, 
Washington, based on the policy-making actions and 
administrative decisions of the attorney as public de-
fender for Grant County. He argued that the attorney was 
negligent during pre-trial proceedings, and the attorney’s 

Continued on Page 16
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negligence was the proximate cause of 
his being jailed before the charges were 
dismissed. The U.S. Supreme Court has 
recognized the possibility of administra-
tive actions taken by a public defender 
constituting a civil rights violation. Polk 
County v. Dodson, 454 U.S. 312 (1981); 
see Miranda v. Clark County Nevada, 
319 F.3d 465, 469-70 (9th Cir. 2003). 
While defendants agreed that that the 
attorney was acting under color of state 
law, they moved for summary judg-
ment because there was no depravation 
of constitutional rights as there was no 
conviction. The court denied summary 
judgment, ruling that that the right to 
effective assistance of counsel and due 
process attaches at arraignment, and a 
person, particularly one incarcerated, 
can suffer a deprivation of constitu-
tional rights before a case reaches trial. 
Though a conviction is the most com-
mon harm for which plaintiffs alleging 
ineffective assistance of counsel seek 
redress, the court recognized that other 
potential harms exist, such as unjust 
pretrial incarceration. The court also 
found that the charges’ dismissal can be 
interpreted as being analogous to post-
conviction relief.

1 Brian McDonough, Esq. of Morrison Mahoney 

LLP is co-Chairperson of the Membership Sub-

committee of the Professional Liability Litigation 

Committee of the ABA Section on Litigation and 

is a member of its Attorney Liability Subcommit-

tee.  He also is a member of DRI’s Professional 

Liability Committee and the Association of 

Professional Responsibility Lawyers.  He is a con-

tributor to the Newsletter of the ABA Standing 

Committee On Lawyers’ Professional Liability.
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Congratulations From Page 14

also has experience presenting risk 
management seminars to hospitals 
and other clients in the health care 
industry and has presented several 
continuing legal education seminars 
in the area of medical malpractice law.

Winfrey graduated Cum Laude 
from the Seattle University School 
of Law, and clerked for the Honor-
able Thomas S. Zilly in the United 
States District Court for the Western 
District of Washington following law 
school graduation. 

Preg O’Donnell & Gillett, PLLC is 
pleased to announce the expansion of 
its Seattle office. Maggie S. Sweeney, 
Seattle University School of Law, class 
of ’96, and Sharon A. Dear, Univer-
sity of Washington School of Law, 
class of ’95, both formerly Safeco in-
house counsel, have become associates 
in the Seattle office.

Announcements for this column 
welcomed…please send to 
Kristin@wdtl.org
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