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It sounds like a defense attorney’s dream come true: after hours of deliberation, 
the jury returns with a verdict of zero dollars in general damages to the plaintiff. 
However, under Fahndrich v. Williams, No. 36967-2-II (October 28, 2008), such a 
verdict is no cause for celebration.

In Fahndrich, the plaintiff was involved in two auto accidents in a seven month 
period and claimed injuries as a result of both. The plaintiff suffered pain in her 
jaw, and at trial, the parties disagreed over whether the pain was caused by tem-
poromandibular joint disorder or by myofascial pain syndrome. Neither of the 
defendants disputed the plaintiff ’s claim that she suffered pain, although one of the 
defendants argued that his accident did not cause the plaintiff ’s jaw injury.

The jury awarded special damages to the plaintiff against each defendant, but no 
general damages. The plaintiff moved for a new trial, but the trial court denied 
her motion.

On appeal, the court held that although it was “reluctant to interfere with a jury’s 
damage award...a plaintiff who substantiates her pain and suffering with evidence 
is entitled to non-economic damages.” The defendants argued that the plaintiff ’s 
questionable credibility regarding the facts of the accident undercut her testi-
mony regarding her pain, and supported the denial of general damages. The court 
disagreed, holding that the jury’s award of $25,000 in special damages belied the 
argument that her injuries were minimal.

The court affirmed the principle that a jury is entitled to award no general dam-
ages, but only if the injuries are short-lived and require little medical attention. 
Because neither of these circumstances existed, the court reversed and ordered a 
new trial.

All hope is not lost, however. Other decisions make clear that jury awards deciding 
general damages may stand. For example, in Lopez v. Salgado-Guadarama, 30 Wn. 
App. 87, 122 P.3d 733 (2005), the plaintiff was rear-ended by the defendant at a 
speed of 5.8 miles per hour.  Id. at 89. He claimed injuries and received treatment 
from a chiropractor, orthopedist, and physical therapist.  Id.  The defendant did 
not believe that plaintiff was injured, and offered testimony from a medical doctor 
to support his argument that plaintiff was exaggerating.  Id.  The defendant’s doc-
tor testified that the plaintiff suffered a shoulder contusion, a minor injury that did 
not justify the plaintiff ’s extensive medical treatment.  Id.  The jury awarded the 
plaintiff all of his medical expenses but no general damages.  Id.  The plaintiff re-

Pondering Fahndrich 
(And Ignoring Juries)
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quested additur or a new trial.  Id.  The trial court denied the plaintiff ’s motion, 
holding that the plaintiff, “failed to sustain his burden of proof in proving that 
the collision and injuries, if any, were of such consequence to award any damages 
for pain and suffering.”  Id. at 90.

Citing Singleton v. Jimmerson, 12 Wn. App. 203, 205, 529 P.2d 17 (1974), the 
Court of Appeals held that “where the amount of special damages is disputed 
and the injury and its cause uncertain, the court has been reluctant to disturb the 
findings of a jury.”  Id. at 91.  It thus upheld the jury’s verdict, explaining:

 Here, the jury’s failure to award pain and suffering was consistent with the 
 evidence.  In contrast to the facts presented in Palmer, the defense disputed 
 every aspect of Mr. Lopez’s damages.

 ...[T]he burden was on Mr. Lopez to establish pain and suffering to justify 
 general damages.  In only awarding economic damages, the jury obviously 
 determined that Mr. Lopez failed to meet his burden. That conclusion is 
 supported by the evidence presented at trial.
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 ...Given the evidence, the jury 
 was entitled to conclude that the 
 plaintiff incurred reasonable 
 medical expenses as a result of the 
 accident, while at the same time 
 concluding he failed to carry his 
 burden of proving general 
 damages.

Id. at 92-93.  The court concluded by 
holding that “there is no per se rule that 
general damages must be awarded to ev-
ery plaintiff who sustains an injury.”  Id. 
(quoting Palmer v. Jensen, 132 Wn.2d 
193, 201, 937 P.2d 597 (1997); internal 
citations omitted).  The court further 
held that juries have “a measure of 
discretion to decline to award damages 
for pain and suffering in cases where the 
pain is minimal or transitory.”  Id.

The court in Singleton v. Jimmerson, 
12 Wn. App. 203, 205, 529 P.2d 17 
(1974), reached the same conclusion.  
In Singleton, the plaintiff sustained a 
minor injury as a result of a motor ve-
hicle accident.  Her medical treatment 
included a 2-hour visit to the hospital 
and two diathermy treatments.  The 
jury awarded the plaintiff her medical 
expenses but no general damages.  The 
trial court refused to grant a new trial, 
and the Court of Appeals affirmed, 
holding:

 In cases where the jury verdict 
 approximates the amount of 
 undisputed special damages and 
 the injury and its cause is clear, 
 the court has little hesitancy in 
 granting a new trial.  However, 
 where the amount of special 
 damages is disputed and the injury 
 and its cause uncertain, the court 
 has been reluctant to disturb the 
 finding of a jury.

Id. at 205-206 (citations omitted).  

Likewise, in Cox v. Charles Wright 
Academy, Inc., 70 Wn.2d 173, 422 P.2d 
515 (1967), the jury awarded a plain-
tiff injured in a motor vehicle accident 
$340 in special damages and no general 
damages.  Id. at 175-176.  The trial 
court granted additur in the amount 
of $2,000, but the Washington State 
Supreme Court reversed.  The Court 
accorded a “strong presumption of ad-
equacy to the verdict,” and recognized 
that, “[w]hen the evidence concerning 
injuries is conflicting, the jury decides 
whether the injuries are insignificant, 
minor, moderate, or serious, and it 
determines the amount of damages.”  
Id. at 176.  Because the records permit-
ted the conclusion that the jury found 
the plaintiff ’s injuries to be “slight and 
minimal,” the Court upheld the verdict 
and reversed the trial court’s additur.  
Id. at 178.

Following Fahndrich, a defense prac-
titioner should make special effort to 
support the argument that general dam-
ages are not merited.  A verdict award-
ing special damages but no general 
damages can be upheld, but only if the 
evidence supports the argument that 
the injuries were minor.

Successful Litigator.
Experienced in all phases of civil litigation — 
motions, discovery, trial preparation, 
trial support and trial counsel or co-counsel. 
More than 12 jury trials in the past 10 years. 
Currently available for contract work.

Contact:  sjholm@verizon.net
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On Law And Engineering
By Aaron P. Riensche, Ogden Murphy Wallace PLLC

On the eve of the election, I found 
myself thumbing through a copy of 
Barack Obama’s The Audacity of Hope, 
in search of ammunition to fortify 
my position in a family e-mail debate.  
My brother argued that Obama was a 
socialist, premised on the claim that 
Obama had never denied being one.  
Having read Obama’s second book, 
I knew he claimed to favor the free 
market, and was looking for a quote 
to bolster my arguments.  I found 
what I was looking for on page 10:

 I believe in the free market, 
 competition, and entrepreneur- 
 ship, and think no small number 
 of government programs don’t 
 work as advertised.  I wish the 
 country had fewer lawyers and 
 more engineers.

At this point, I should mention that 
my brother is an electrical engineer.  I 
could have made my point and still 
omitted this painful last sentence, of 
course.  But, in compliance with my 
ethical duty under RPC 3.3, which I 
read as requiring a lawyer to disclose 
controlling authority that directly 
makes him feel like a jerk about his 
career choice, I left it in.

To my brother’s credit, he graciously 
pointed out in reply that Herbert 
Hoover had an engineering back-
ground and isn’t generally considered 
to be one of the better presidents 
we’ve had, “if that makes you 
feel better.”

As a matter of fact, it does make me 
feel better.  And, I might add, Abra-
ham Lincoln was a lawyer.  Which 

leads us to the inevitable conclusion 
that, while engineers may be respon-
sible for making some of the things 
the country needs, like infrastruc-
ture, lawyers apparently make better 
presidents.  

But still, we can’t all be president.  
And when the most popular person 
on the planet says he wishes there 
were less people doing what you do, a 
moment of reflection may be in order.  

There surely are people who thought 
there were too many lawyers seven 
years ago, when I was taking the 
LSAT, and who wish I had engaged in 
such a moment back then.  When I 
was in law school, a woman at a wed-
ding party in Southern California put 
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it bluntly.  “Don’t move to Califor-
nia,” she told me, without a trace of 
joviality in her voice.  “We have too 
many lawyers here already.”  

I had no comeback.  I’d like to say 
I was too mature to suggest that 
she not move to Washington, with 
a follow-up comment about the 
number of Californians we have here 
already, but the truth is that this quip 
occurred to me a few minutes too 
late.  I guess I could have raged indig-
nant about my constitutional right 
to interstate travel, but I suspect that 
would have just reinforced her point.

Of course, Obama isn’t the first high 
profile former lawyer to become fa-
mous in politics and then suggest the 
nation could use fewer lawyers.  The 
most audacious, perhaps, was Dan 
Quayle, who in 1991 asked an A.B.A. 
convention whether the U.S. really 
needed 70% of the world’s lawyers.  
According to a Time magazine article 
subtly entitled “Do We Have Too 
Many Lawyers?” A.B.A. president 
John J. Curtin, Jr. rebutted by asking 
who, in the absence of lawyers, would 
“protect the poor, the injured, the 
victims of negligence, the victims of 
racial discrimination and - the victims 
of racial violence?”  I guess defend-
ing corporations accused of wronging 
such people wasn’t a lofty enough goal 
to make the list.

At any rate, I don’t think Obama 
is suggesting that lawyers don’t do 
honorable things, but rather that 
the things engineers do, making and 
designing stuff that makes our lives 
better, are also honorable, and we 
could use more people doing those 
things.  The sentiment was echoed, in 
a fashion, by Justice Scalia in a recent 
interview with Parade magazine:

 Lawyers don’t dig ditches or build 
 buildings, when a society requires 
 such a large number of its best 
 minds to conduct unproductive 
 enterprise of the law, something is 
 wrong with the legal system.

So is that what this is all about?  Pro-
ductive enterprise?  We could put an 
end to the bitter lawyer-bashing with 
a little ditch-digging and building-
building?

I must confess I was unaware of the 
nation’s ditch-digger shortage.  As 
the son of a general contractor, I 
appreciate a well built building as 
much as the next guy.  And hav-
ing grown up in a town whose big 
annual event is called the Irrigation 
Festival, I suffer no lack of affection 
for a well-dug ditch.

So in the spirit of this time in which 
we are being encouraged to embrace 

change, I decided to devote some 
effort to thinking about how we, as a 
profession, can be more productive in 
our enterprise.  Sadly, I didn’t get far.  
Not that I didn’t have some ideas.

There was, for example, the bail-
out method, where the government 
would put 700 billion dollars toward 
sending legal practitioners back to 
school to study engineering.  But 
then I remembered all the col-
leagues I know who say they went to 
law school to avoid math, and this 
idea started to sound like a waste of 
money.  There was also the redistribu-
tionist-in-chief theory, which essen-
tially involved forced labor for the 
nation’s wealthiest lawyers, digging 
ditches and building buildings.  But 
then I tried to imagine some of the 
more successful attorneys I’ve met 
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wielding shovels, and that just made 
me sad.  

My favorite was the preemption 
doctrine, under which a few hun-
dred thousand of us would ship 
off to various Axis of Evil coun-
tries.  The idea would be to mire 
the militant extremists in litigation 
and bureaucracy to the point their 
freedom-resenting institutions can 
no longer function.  Unfortunately, 
I had to abandon this idea because 
there didn’t seem to be a viable exit 
strategy.

In the end, I may have to accept 
that the issue is too complicated to 
be resolved with a couple pages of 
flippant sarcasm.  I have to agree 

with the president that engineers 
are a valuable resource, and that 
we could use more of them in this 
country.  Can refugees from the 
legal world fill the void?  Maybe if 
engineering could somehow involve 
less math and more writing, advo-
cating, arguing, negotiating, grand-
standing...  

Or maybe if Hollywood would 
glamorize engineering a bit more.  
The only pop-culture-icon engineer 
I can think of off the top of my 
head is Dilbert, of dysfunctional 
office environment cartoon fame.  
Not exactly Atticus Finch.  So my 
vote for how to address the nation’s 
lack of engineers is to promote dra-

matic productions about the heroic 
exploits of engineers, to inspire the 
next generation toward that field.

Now that that’s settled, if you’ll 
excuse me, I have a person in need 
to stand up for, and a legal thriller 
to write.
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Politics, As Usual?
January 20, 2009 brought to a 
conclusion one of the most interest-
ing political competitions in the 
history of the United States.  Regard-
less of which native son or daughter 
we chose to support, the campaign 
and election were, by any measure, 
historic events.  Americans of every 
political stripe can be justifiably 

proud of the events culminating in President Obama’s in-
auguration, not just because of the opportunity for change, 
and not just because President Obama represents the first 
African American to hold the office of the presidency.  We 
can also exult in a contest and its culmination that revealed 
exquisitely and in all of its beauty the central nervous sys-
tem that makes this country, even in these reluctant days, 
the envy of our planet - the civil and orderly transfer of 
power at the direction of the people.  

These are the fundamental tenets of the American system 
that Obama’s election emphasized; a living legacy of civility 
and a political humility that separates America uniquely 
and gloriously from every political convention and para-
digm that predated the foundation of our republic.  This 
election cycle showed that equal opportunity, fairness, 
reward of merit, and the collective voice of the people 
remain the paramount political and moral characteristics 
of our body politic.  Mr. Obama epitomizes the diversity 
of the American people and his election provides hope in 
a more concrete sense than anything that was expressed in 
the campaign - hope for all people of different ideas and 
different goals that a cogent message can still sway the 
people to action.  

In homage to the old adage that everything old is new 
again, however, we see in Mr. Obama’s ascension the 
reiteration and exclamation of that seminal political idea 
of the United States of America that was first communi-
cated in the transitions of our earliest executives; that the 
political landscape of a nation can be significantly and 
peacefully altered with pomp, circumstance, and without 
violence or tumult.  George III once proclaimed that if 
Washington voluntarily relinquished power he would be 
“the greatest man who ever lived.”  When George Wash-
ington did exactly that - peacefully transitioned executive 
authority to the Jefferson administration, a cynical world 
was astonished.  That early transition of peace and civil-

ity demonstrated the real magic of the American system, 
splendidly evidenced in Mr. Obama’s historical ascent.  
In an unexpected dichotomy, Mr. Obama’s inauguration 
represents both a historic transformation and a profound 
reaffirmation of American political values.  In other words, 
American politics, as usual.

These transformative changes on the national stage turn 
our thoughts to the issues presented in our own state’s 
legislature. 2009 presents the legislature in extended ses-
sion to consider the usual diversity of potential legislation, 
though under the cloud of the greatest economic crisis the 
state has ever endured.  While the budget deficit will be our 
legislators’ foremost consideration through the next several 
months, politics, as usual, will present a number of issues 
that could directly affect our members, our clients, and the 
application of justice in this state.  WDTL over the past 
several legislative sessions has taken a far more involved 
stance in such legislation, and is beginning to be recognized 
by legislators as occupying a uniquely neutral position.  
Unlike our friends in WSTLA, WDTL’s members do not 
seek to enact legislation that would make it easier to win 

Patrick DeLangis 
pdelangis@mdd.net

Continued on Page 8

By Ted Buck, WDTL President, Stafford, Frey, Cooper
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fairness in Washington’s civil courts.

As we stand in the vortex of politi-
cal change and economic challenge, 
it is fitting to recall that tumultuous 
times also offer great opportunities.  
WDTL’s ability to provide a voice of 
reason in the midst of challenging 
times should not be overlooked.  To 
paraphrase our new president’s idol, 

Politics From Page 7

for our usual clientele.  Indeed, such 
an effort by WDTL’s members would 
undermine their very financial securi-
ty.  Instead, we bring to the legislature 
an objective view of what is required 
to allow meritorious claims to pro-
ceed, to provide a mechanism for ef-
ficiently dealing with spurious claims, 
and in general to provide insight as 
to what is necessary to keep the legal 
playing field level and sensible for all.  
We provide that input largely through 
our Legislative Committee, which 
works with contacts in Olympia to 
provide testimony on bills of interest 
at the committee level.  This year’s 
legislative offerings include items 
that could touch a large number of 
WDTL members and their clients, 
including: changes to the method 
of awarding costs when lawsuits are 
settled before trial, public access to at-
torneys’ communications with public 
entities, potential restrictions on an 
employer’s right to communicate with 
its employees on a wide variety of is-
sues, expansion of available wrongful 
death claims, statutory warranties on 
residential construction, new taxa-
tion schemes including sales tax on 
services, increased punitive damages 
under the Consumer Protection Act, 
the admissibility of safety belt usage 
in personal injury litigation and 
a variety of other topics that offer 
significant potential change to the 
administration of justice.  Through 
participation in our various sections 
and committees, WDTL members 
can help forge sensible responses to 
pending legislation for the benefit of 
the people of Washington.  I encour-
age each of you to consider your own 
role in this effort, and work with 
our committees and substantive law 
sections to help maintain balance and 

Abraham Lincoln, we must do the 
very best we know how, the very best 
we can, and we must mean to do so 
until the end.  American politics, as 
usual, shows that our efforts matter.
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Seattle, WA – 
November 26, 
2008 – Foster 
Pepper PLLC 
is pleased to 
announce that 

Jeff Frank, Member in the firm’s 
Construction and Litigation practice 
groups, has been appointed Chair 
of the Defense Research Institute’s 
(DRI) Judicial Task Force. The task 
force focuses on issues affecting ju-
dicial salaries, court funding, court-
house security, appointment methods 
of judges, and unwarranted criticism 
of judges.

DRI is the national organization 
of more than 22,000 defense trial 
lawyers and corporate counsel. It 
provides numerous educational and 
informational resources to members 
and offers many opportunities for 
liaison among defense trial lawyers, 
Corporate America, and state and lo-
cal defense organizations.

Jeff ’s practice concentrates on con-
struction and condominium law, 
including representation of owners, 
developers, design professionals, and 
general contractors in construction 
disputes, claim avoidance, property 
damage claims, and litigation. He 
also practices commercial litigation 
and dispute resolution, representing 
wood and paper product companies, 
manufacturers, associations, and 
professional firms. Jeff has substan-
tial experience representing lenders, 
trade creditors, trustees, receivers and 
individuals.

Jeff Frank Appointed Chair of DRI’s Judicial Task Force

With offices in Seattle, Spokane, 
and Portland, Foster Pepper PLLC 
provides a full range of legal services 
to businesses, municipalities and indi-

viduals both regionally and across the 
country.  In 2005, the firm entered its 
second century of service.
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Welcome New Members
WDTL welcomes the following members who have recently joined our organization.

A big THANK YOU to our members who referred these individuals to WDTL.

Steven J. Angles 
Drazkowski & Fuetola 
Referred by Amy Schoenecker

Miranda Kathryn Aye 
Johnson, Graffe, Keay, Moniz & 
Wick, LLP

Cathy Biro 
Betts, Patterson & Mines, P.S. 
Referred by BPM

Kyra M. Blair 
Rocke Law Group 
Referred by Aaron Rocke

Nicole M.Brodie 
Patterson Buchanan Fobes Leitch & 
Kalzer, Inc., P.S.

Timothy Bryan 
Olympic Associates Company

Ieva Butkute 
Dorsey & Whitney, LLP 
Referred by Lisa Marchese

Amanda Gabrielle Butler 
Keating Bucklin & McCormack 
Referred by Kristin Lewis/John Butler

Mark Sherman Carlson 
Dorsey & Whitney LLP 
Referred by Lisa Marchese

Thomas A. Carr 
Seattle City Attorney’s Office

Megan O. Case 
Mary E. Owen & Associates 
Referred by Matthew Kennedy

James A. Cronin 
Seattle Insurance and Legal Investigations 
Referred by Patrick DeLangis, CPA, CFE

Douglas Lowell Davies 
Foster Pepper PLLC 
Referred by Jeff Clark

Amy Jane DeLisa 
Patterson Buchanan Fobes Leitch & 
Kalzer, Inc., P.S. 
Referred by Brian Waters

Dorice Anne Eaton 
Carney Badley Spellman, P.S. 
Referred by Emilia Sweeney

Laura L. Edwards 
Cozen O’Connor 
Referred by Michael Handler

Rodney S. Eng 
Seattle City Attorney’s Office

Kyle A. Farnam 
Cozen O’Connor 
Referred by Jennifer Brown; Dan Keefe

Khalilah Rashad Fortune 
Betts, Patterson & Mines, P.S. 
Referred by Catherine Brumbaugh

William H.P. Fuld 
Dorsey & Whitney, LLP 
Referred by Lisa Marchese

Robert Bruce Gardner Jr. 
Dunlap & Soderland, P.S. 
Referred by David M. Soderland

Philip B. Grennan 
Lee Smart, P.S., Inc.

Laura Jean Hawes 
Cozen O’Connor 
Referred by Katina Thornock

Catherine Hendricks 
Office of the Attorney General 
Referred by Michael A Nicefaro

Edwin K. Inkley 
Seattle City Attorney’s Office

P. Grace Kingman 
Pierce County Prosecutor’s Office 
Referred by Miry Kim
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As Washington’s legendary winter weather bears on, the 
WDTL Board of Trustees is bundling up and hunkering 
down to serve the WDTL Membership.  Here is a short 
summary of recent issues and efforts:

WDTL JUDICIAL RECEPTION 
The 2008 Annual WDTL Judicial Reception was a huge 
success, providing a forum for attorneys to interact with 
judges on a social level and connect names to faces.  In all, 
36 judges from the [include attending county Superior 
Courts, Court of Appeals, Supreme Court, etc.] attended 
the Reception.  WDTL President Ted Buck recognized and 
thanked each of the judges and presented awards to the fol-
lowing attorneys:  the late John Kirschner of the Office of 
the Attorney General, Defense Attorney of the Year; Ralph 
Brindley, of the Luvera Law Firm, Plaintiff ’s Attorney of 
the Year; Melissa Habeck of Forsberg & Umlauf, Defense 
Associate of the Year; and Roy Umlauf, Forsberg & Umlauf 
& James Macpherson, Kopta Macpherson received the Jack 
Scholfield award.

WDTL MEMBERSHIP 
Over the past year, the WDTL has seen a dramatic increase 
in WDTL membership.  This increase is due in large part to 
the Board’s decision to provide a year of free membership to 
individuals who have not been WDTL members in the past 
five years.  The program has been an amazing success in terms 
of reaching firms not previously involved with WDTL and 
in getting the word out about WDTL’s role in advocating on 
behalf of the defense bar.  If you know a lawyer who might 
be interested in becoming a WDTL member, please contact 
WDTL Executive Director, Kristin Lewis.

MAR JOINT SEMINAR 
In response to an influx of new volunteers to act as arbitra-
tors for MAR cases, former WDTL President, Rick Rob-
erts has spearheaded a CLE focusing solely on arbitration.  
The CLE will be presented in conjunction with WSTLA 
and will be comprised of two half-day seminars.  The first 
session will be aimed at new lawyers and will provide a 
“how-to” on presenting a case in arbitration.  The second 
session will be aimed at new arbitrators and will provide 
the nuts and bolts and finer nuances of arbitrating a case.   

TECHNOLOGY COMMITTEE 
John Schedler, Chairman of the WDTL Technology 
Committee has graciously given his time to attend recent 
Board meetings to report on issues being addressed by the 
Committee and to solicit topics of interest from the Board.  
In recent meetings, the Technology Committee has been 
grappling with issues relating to electronic discovery.  In 
the future, the Committee plans to address issues relating 
to metadata and to assist the Board in streamlining the 
WDTL website and listserve to make them more search-
able and user-friendly.  If you have topics you would like 
the Technology Committee to address, please contact John 
Schedler at jws@leesmart.com.

LEGISLATIVE LIASION 
Once again, the Board extends a special thanks to Mel So-
renson of Carney Badley Spellman for his ongoing efforts 
to keep the Board informed of new and pending legislation 
affecting the WDTL Membership and offering sugges-
tions of how the WDTL might weigh in on various issues.  
Thank you, Mel.

WDTL Board Update

Continued on Page 12

By Matthew R. Wojcik, the Mullin Law Group PLLC. Board Secretary
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RECENT DONATIONS 
The WDTL recently approved dona-
tions to the Foundation for Washing-
ton Courts and the YMCA Youth and 
Government Program.

WDTL continues its mission to serve 
our members though professional 
development, education and camara-
derie, to promote the highest ethical 
standards for Washington civil de-
fense attorneys, and to foster balance 
in the civil courts through judicial 
and legislative advocacy.  The WDTL 
is your organization and is only as 
strong as its members are active.  We 
encourage you to get involved:  at-
tend WDTL-sponsored CLEs, take 
advantage of the WDTL listserve and 
website, utilize the valuable resources 
of WDTL’s core sponsors, volunteer 
to speak on behalf of the WDTL in 
Olympia, and become involved in 
WDTL committees.

Board From Page 11
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INDEPENDENT MEDICAL 
EVALUATIONS & CHART REVIEWS

The MACHAON team makes your job easier:
Scheduling of IMEs when you need them.

Communication with the patient or their legal representative to 
arrange a convenient date and time, decreasing the occurrence of no shows

Recruiting the appropriate Physician specialties for your exams.

Quality Assurance of reports to make sure all your questions are answered.

We will, at your request, arrange Transportation, Interpreters, and Diagnostic tests.

“A Classic Return To Service”
MACHAON.org

MACHAON Medical Evaluations, Inc.
206-323-1999 ~ Toll Free 1-888-303-6224 ~ Fax 206-323-1188 

Jin Lien 
Law Offices of Robert A. Richards 
Referred by Robert Richards

Christopher Matheson 
Forsberg & Umlauf 
Referred by A. Grant Lingg

Afshin Mazhari 
Scheer & Zehnder LLP

David S. Mepham 
Hoffman, Hart & Wagner 
Referred by Chris Rounds

Jennifer S. Meyer 
Office of the Attorney General 
Referred by Dave Pearson

Ryan Blair Meyer 
Dorsey & Whitney LLP 
Referred by Lisa Marchese

Suzanne Karen Pierce 
Seattle City Attorney’s Office

Arlene S. Ragozin 
Seattle City Attorney’s Office

Joan l. Roth 
Seattle City Attorney’s Office

Elizabeth C. Ruskin 
Betts, Patterson & Mines, P.S. 
Referred by Chanda Smith

John E. Schaefers 
Heller Wiegenstein PLLC 
Referred by John Wiegenstein

Steve Sinclair 
Wilson Smith Cochran Dickerson

Suzanne Marie Skinner 
Seattle City Attorney’s Office

Jeffrey S. Tindal 
Betts, Patterson & Mines, P.S.

Anamaria Turlea 
Kroontje Law Office PLLC 
Referred by Maury Kroontje

Angela R. Vogel 
Patterson Buchanan Fobes Leitch & 
Kalzer 
Referred by Brian Waters

Sandra M. Watson 
Seattle City Attorney’s Office

Robert C. Williams 
Seattle City Attorney’s Office

Brendan Winslow-Nason 
Patterson Buchanan Fobes Leitch & 
Kalzer, Inc., P.S. 
Referred by Brian Waters

Laura Beth Wishik 
Seattle City Attorney’s Office

Lori Worthington 
Betts, Patterson & Mines, P.S. 
Referred by Stacia Hofmann

Donna M. Young 
Lee Smart, P.S., Inc.

Lydia A. Zakhari 
Gordon Thomas Honeywell Malanca 
Peterson & Daheim 
Referred by Bradley A. Maxa

New Members From Page 10
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The most dominant witness in a modern-day trial is often 
the expert.  Effective cross-examination of the adverse ex-
pert at trial depends upon an effective deposition pre-trial.  
Effective depositions result from adequate preparation. You 
may wish to consider the following in preparing to take 
your next expert deposition.  

A. Use of Other Discovery to Prepare 
Written discovery should be propounded prior to con-
ducting the expert’s deposition.  Requests for admissions, 
interrogatories and requests for production of documents 
may yield critical information about the direction of the 
opposition’s case.  Information obtained through these 
devices should also be used to prepare for the deposition.  

A records deposition to obtain the expert’s file in advance 
of the expert’s deposition is a useful way to gather the 
expert’s documents, analyze them and organize them for 
use at the deposition.  Another way to obtain the file is to 
agree with opposing counsel to voluntarily exchange expert 
files before the depositions.  Ideally, the file is obtained 
sufficiently in advance of the deposition, not only for the 
deposing lawyer’s own review but also so that it can be 
shared with the deposing lawyer’s own experts for review, 
comment, and input prior to the deposition.  

There are drawbacks if the file is not obtained prior to the 
deposition.  It is time consuming to review documents pro-
duced at the deposition.  It is expensive, as the opposing 
expert is being paid for his/her deposition time.  Finally, 
the lawyer taking the deposition may miss something in 
the expert’s documents during the scramble to review them 
at the deposition itself.  

In addition to preliminary written discovery, the deposi-
tions of key fact witnesses and the opposing party should 
be conducted before the opposing expert’s deposition.  By 
doing so, there is a better chance to prevent the opposing 
attorney and expert from shaping the facts to fit the opin-
ions.  In addition to helping your experts form their own 
opinions, providing important fact witness depositions to 
your experts and obtaining their comments prior to con-
ducting the deposition of the opposing expert is another 
way to have your own expert assist you in preparing for the 
opposing expert’s deposition.

B. When to Take the Deposition 
The deposing attorney must realize that the objectives 
when deposing an expert often differ from the objectives 

Preparing to Depose the Adverse Expert
By W. Scott Clement, Clement & Drotz, PLLC

with other types of witnesses.  The attorney’s tactics must 
therefore also be different.

These tactics are usually dictated by the nature of the case 
and the purpose of a particular deposition.  If the attorney’s 
main purpose is to identify and locate areas for further 
discovery, taking the deposition early in the discovery 
process should be considered.  However, the most com-
mon goal when taking an expert’s deposition is to gain an 
understanding of the opposing expert’s position.  Thus, the 
deposition should not be taken until all other necessary 
discovery is complete.

C. Analyzing the Literature 
Researching and analyzing the literature pertinent to the 
expert’s anticipated testimony is an important way to gain 
a thorough understanding of the expert’s area of expertise.  
Obtaining a working knowledge of the subject matter at 
issue is crucial to taking an effective expert deposition.  

In learning the subject matter, the objective is to obtain an 
impartial expert’s opinion.  This knowledge allows the de-
posing attorney to properly evaluate not only the opposing 
expert’s testimony, but also the case itself.  In conducting 
this research, the attorney should begin by researching top 
publications in the area of expertise.  A review of pertinent 
publications authored by the adverse expert is also impor-
tant.  These publications should be compared with the top 
literature to determine whether there are any discrepancies.  
Their review also may disclose a statement or opinion in 
one of the expert’s own publications that the attorney can 
use to his advantage during cross-examination.  

D. Using Your Expert to Prepare for the Deposition 
The deposing attorney’s own expert is also vital to preparation.  
The expert can recommend treatises, provide input on the 
opposing expert’s work habits, standing in the field, strengths 
and weaknesses, and assist the deposing attorney in developing 
a working knowledge of the technical area involved.  

Often your expert can assist with spotlighting areas for 
questioning in the deposition, and may even assist with de-
veloping specific questions if asked to do so.  Not only will 
your expert know more about the topic than you do, but 
spending this time together analyzing the case in prepara-
tion for the deposition affords the attorney the opportunity 
to review the strengths and weaknesses of the case and the 
opposing expert’s opinions.  If the expert assists by devel-

Continued on Next Page
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oping certain questions, the deposing attorney must still 
understand the reasons for asking the questions as well as 
the range of answers that might be possible.  This prepara-
tion meeting should help to grow that understanding.  

E. Know the Opposing Expert’s Litigation History 
The deposing attorney should also study the past litigation 
experience of the opposition’s expert before the deposition.  
A good checklist will help in covering all pertinent topics 
in the deposition.

Several areas that should be researched ahead of time are: 
	 •	 Does	the	expert	have	an	occupation	other	than 
  an expert witness? 
	 •	 Locate	copies	of	all	past	depositions	given	by 
  the expert. 
	 •	 Who	has	the	expert	testified	for	in	the	past? 
  (Plaintiff or Defendant) 
	 •	 How	much	does	the	expert	charge	for	his	testimony? 
	 •	 What	percentage	of	his	total	income	comes	from 
  being an expert witness? 
	 •	 How	many	times	has	he/she	been	used	by	the 
  opposing attorney? 
	 •	 Use	the	WDTL	Listserv	to	find	out	information 
  about an expert.

F. Things to Keep in Mind During Preparation 
	 •	 Thorough	knowledge	of	case	facts:		Meet	your 
  client; interview/depose witnesses; written discovery. 
	 •	 Understand	technical	areas	to	be	covered	in 
  deposition. 
	 •	 Review	publications	authored	by	opposition’s	expert. 
	 •	 Research	relevant	treatises	and	publications. 
	 •	 Gain	an	understanding	of	vocabulary,	statutes, 
  regulations, standards, and controlling case law 
  pertinent to your case. 
	 •	 Meet	with	your	expert	witnesses. 
	 •	 Check	out	adverse	expert’s	reputation	and	history. 
	 •	 Prepare	a	deposition	checklist.

H. Generic Expert Deposition Checklist 
 I. Personal Information 
  A. Name 
  B. Home Address 
  C. Business Address(es) 
  D. Current Employer(s)

   (1) Identity of employer 
   (2) Nature of employer’s business 
   (3) Employer’s affiliations with parties

Preparing to Depose From Page 14

   (4) How long employed there 
   (5) Job title(s) and duties 
   (6) Organizational chart (how many personnel, 
         doing what) 
   (7) Expert’s reporting relationships (up and down 
   (8) Usual hourly rate billed by employer 
         for expert’s services 
   (9) Same, paid by employer to expert 
   (10) Any document retention policies?

  E. Member of any professional organizations?

 II. Education 
  A. For each college and graduation institution: 
   (1) Years attended 
   (2) Major or concentration 
   (3) Degree 
   (4) Subject of thesis or dissertation 
   (5) Any courses in expertise being offered in 
   (6) Honors, prizes, fellowships, etc. 
   (7) Teaching work while attending  
   (8) Professional seminars, continuing education, etc.

 III. Licenses and Certifications 
  A. Issuing authority 
  B. Any tests or training? 
  C. Dates issued 
  D. Dates or times for renewal 
  E. Requirements for renewal 
  F. Any disciplinary actions, revocations, etc.

 IV. Employment History 
  A. For each position: 
   (1) Identity of employer 
   (2) Nature of employer’s business 
   (3) Employer’s affiliations with parties 
   (4) How hired 
   (5) Dates employed there 
   (6) Job title(s) and duties 
   (7) Organizational Chart 
   (8) Reporting relationships 
   (9) Nature of compensation (salary, etc.) 
   (10) Why left

 V. Publication History 
  A.  Does expert’s report list all publications in last 
   ten years? 
  B. Which publications from list are germane to 
   expert’s work in this case? 

Continued on Page 16
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  C. Any previous cases (prior to the last ___years) 
   similar to this one? 
  D. For each case: 
   (1) Subject matter of case 
   (2) Subject matter of testimony 
   (3) For whom did expert testify? 
   (4) What law firm retained expert? 
   (5) Did expert prepare report? 
   (6) Who assisted? 
   (7) Was expert deposed? 
   (8) Did expert testify at trial? 
   (9) Any motions to exclude expert’s testimony? 
   (10) How was expert compensated?

 VII. Expert’s Retention 
  A. Date retained in this case 
  B. Persons making initial and subsequent contacts 
   to retain expert 
  C. Compensation arrangements 
  D. Expert’s understanding of expert’s assignment

 VIII. Expert’s opinions 
  A. What opinions has expert formed? 
  B. For each opinion: 
   (1) Who assisted expert? 
   (2) What advice or assistance did counsel offer? 
   (3) What data did expert review? 
   (4) How did expert decide what data to review? 
   (5) What data did expert end up relying on? 
   (6) If any data were not used, why? 
   (7) Does report include (not just “list”) all data 
    considered? If not, was data retained? 
   (8) Where did expert obtain data, and who assisted? 
   (9) What literature did expert review? 
   (10) On what literature does expert place reliance? 
   (11) For each publication on which expert relies: 
    (i) Who published?  If a trade or industrial 
     organization, e.g., explore its interests and 
     constituencies 
    (ii) Can expert summarize pertinent 
       information, theory, or methodology 
       from publication? How did publication 
       assist expert? 
    (iii) Is expert familiar with authors’ 
       reputation, experience, etc.? 
    (iv) Was publication peer-reviewed?

  C. Any previous publications (before the last ten 
   years) germane to expert’s work in this case? 
  D. For each publication identified as pertinent: 
   (1) Did any other publisher or journal reject 
    the publication? 
   (2) Was the publication peer-reviewed? 
    (i) By whom? 
    (ii) Any comments during the 
      peer-review process? 
    (iii) Any revisions resulting from the 
          peer-review? 
   (3) Drafts retained? 
   (4) Anything else in the article that the expert 
    would now want to change or revise?  If yes, 
    has author done that? If not, why not? 
   (5) Identification, qualifications, roles of 
    co-authors and other persons who assisted 
   (6) What generated expert’s interest in area? 
   (7) How would expert summarize the 
    publication’s thesis or content? 
   (8) Further research: 
    (i) Did publication identify the need for any?  
     Why or why not? 
    (ii) Was there, in any case, a need for any?  
      Why or why not? 
    (iii) Has any needed further research 
         been done? 
        If yes, identify 
        If no, why not? 
   (9) Does expert know how frequently 
    publication is cited? 
   (10) Has anyone requested right to reprint? 
   (11) Is expert familiar with any literature 
      expressing contrary views or reaching 
      contrary findings? 
    (i)  Citations 
    (ii) How and why does expert differ with 
      literature expressing 
      contrary views? 
   (12) Any compensation for authoring the 
      publication?

 VI. Career as expert witness 
  A. Identify all cases where expert has testified at 
   trial or by deposition in last ____ years? 
  B. Any other cases in last ____ years where expert 
   prepared report but did not end up testifying?

Preparing to Depose From Page 15
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   (12) Can expert state every methodology relied 
      upon in forming opinion, whether or not 
      covered in literature just described? 
   (13) For each such theory or method: 
    (i) Is the expert an expert in it? 
     Any education, experience, etc.? 
    (ii) Can expert identify any literature 
      supporting it? 
    (iii) Can expert summarize method or theory? 
    (iv) Has method or theory been tested? 
    (v)  Can method or theory be falsified (and how)? 
    (vi) Does method or theory have a 
       known error rate? 
    (vii) Is method or theory generally accepted? 
    (viii) Identify any standards controlling the 
         method’s application 
    (ix) Is expert aware of any dissenting views? 
       Citations to literature 
    (x)  How would expert respond to dissenting views? 
    (xi) What is the context in which the theory 
       or method is usually applied? 
     (a) Litigation contexts 
     (b) Others 
    (xii) Are there certain kinds of questions that 
        this theory or method cannot answer 
        (e.g., causation, fault) 
   (14) Has expert ever done work in this area 
      outside the litigation  context?  “Well, sir, 
      how would you define [this area]?” 
   (15) Would any theories or methods not used 
      by expert be potentially pertinent? Why did 
      expert not employ these? 
   (16) Have you recited every step taken by expert 
      to reach his or her opinion?  With enough 
      specificity that another expert in same field 
      could duplicate results? 
   (17) Have you provided a complete statement of 
      all bases and reasons for opinion? 
   (18) Were there any false trails or abandoned 
      approaches? 
   (19) Anything in the report concerning this 
      opinion that the expert would want to 
      change or revise? 
   (20) Any further research desirable? 
   (21) What is the expert (not) opining on 
      (liability, causation, etc.)?

 IX. Expert Represented by Counsel at Deposition?

 X. Communications with Attorneys 
  A.  Statement of expert’s assignment 
  B.  Any restrictions on assignment 
  C.  Documents supplied to expert 
  D.  Involvement of attorneys in drafting opinion 
  E.  Deposition preparation 
  F.  Anything you have been asked to, but have not 
       yet done? 
  G.  Anything you have suggested be done, but have 
   not been authorized to do?

 XI. Concluding Questions 
  A. Have we discussed your opinions in detail and 
   have you given me a full explanation? 
  B.  Have you been given adequate time to respond 
   to my questions and to explain your answers? 
  C.  Did you understand my questions? 
  D.  Any work remaining on the case? 
  E.  Are all of your opinions complete?

Preparing to Depose From Page 16
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Proposed WDTL Events Calendar for 2008-2009 
(register online at www.wdtl.org)

February   
 26 CLE - Annual Update on Construction 
  Law - Convention Center – Seattle 
March  
 20 CLE - Annual Update on Construction 
  Law – Hotel Monaco, Portland
 27 MAR Seminars – Seattle
April  
 8 CLE - Insurance Law Update – 
  Convention Center, Seattle
 23 CLE - Judicial Reception – Spokane 
  Spokane Athletic Club

May  
  CLE - Law Practice Management – 
  Puget Sound 
 22 CLE - Defending the Auto Case – 
  Seattle Public Library 
July  
 16-19 Annual Convention – 
  Sun Mountain, Washington


