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Helping Witnesses Help You Win
By Christopher Howard

Witnesses can, and often do, make or break your case.
Even for cases that are settled before trial, witness
performance at a deposition is critically important for
settlement valuation.
“Woodshedding”1 witnesses may, or may not, get the
result you want. Even when done carefully within ethical
rules, it can backfire to suggest to a
witness what they should be saying.
You must rely upon a witnesses’
own knowledge and facilities. So,
how can you help a witness become
a good witness? It can be done, and
you can do it yourself if you spend
the time with a witness in advance.

reasonably comfortable, despite the stressful and
unfamiliar environment. Giving too many rules and
too much feedback will only increase the stress and
confusion. Accordingly, we present a simple “seven rule”
approach to preparing a witness to help optimize how they
present. The seven rules are simple and any witness can
remember them.

You must
rely upon a
witnesses’ own
knowledge
and facilities.

Many articles and checklists are
available on witness preparation. Many
of them focus on going over documents
and issues without paying attention to the actual witness,
beyond telling the witness the mantra: “Don’t volunteer
information.” Certainly, exhibits and issues are important.
But, a good witness must know what to expect and be

Witness Objectives

Before getting to the rules, we give the
witness three objectives. This is to give
the witness context and a rationale for
some of the rules. The objectives are
simple. First, be accurate. We stress
accuracy because it is usually the
safest path to truth. Some people put
too much importance into the concept
of truth and try to reconstruct what
must have been the truth, rather than simply saying what
they know. Accuracy is almost always safer. Second, make a
good impression. It is important that the witnesses know that
how they go about their job as witness makes a difference to
Continued on Page 3

Thank You Stew
WDTL honored Amicus Chair Stew Estes, Keating Bucklin & McCormack, at
our 2017 Tacoma Judicial Reception. Stew served as chair of WDTL’s Amicus
Committee for 20 years. Mike King, Carney Badley Spellman, gave a heartfelt
tribute to Stew, recognizing his years of hard work. Stew served as chair of
WDTL’s Amicus Committee from 1996 to 2017. Stew will be succeeded by
Melissa O’Loughlin White, WDTL’s first female Amicus Committee Chair.

Stew Estes, Melissa White, and Mike King
pose for the camera.
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Helping Witnesses From Page 1
you and others in the case. Ultimately,
it makes a big difference to a jury. As
part of this discussion, your witness
should be reinforced to make eye
contact with the person asking the
question, to maintain good posture,
especially on video depositions, and
to be responsive to questions in order
to avoid appearing evasive. It may be
appropriate to discuss attire, including
colors and the amount of bling. Third,
witnesses need to know that their final
objective to be to finish as quickly
as possible. If you are preparing the
witness, you will likely have access to
him or her later for a declaration. You
have no incentive for the deposition to
last any longer than necessary, and the
witness should not either.
The person taking the deposition
has other objectives. That person
wants to see how the witness
appears in response to questioning.
Knowing there are weak witnesses
supporting other side encourages
them to pursue their case or seek a
higher value. After that, the objectives
tend to diverge. Some of the other
counsel may want to know what the
witness has to say and some will
avoid putting that on the record.
Most counsel taking depositions
are seeking soundbites from the
witness. Handling these objectives is
addressed in the seven rules. These
seven rules are all common sense,
but without reinforcement witnesses
tend to not follow them. They should
be repeated often to the witness until
they can repeat them back to you.
The Seven Rules
Rule Number 1: Listen to the
question. It is amazing how often
witnesses do not do this. In
practice, it would seem that the
more education and/or the higher
achievement level the witness has,

the less likely the witness is to listen
to the question. This rule includes
giving time for the attorney to finish
the question. The witness cannot
have listened to the whole question
if the witness and the attorney are
talking at the same time. Reinforce
that this rule is fundamental. The
witness cannot do a good job without
hearing the question.
Rule Number 2: Do you understand
the question? This is the single most
important rule. If not, the witness
should stop and ask for clarification.
Encourage the witness to not
rephrase the question or ask another
question for the attorney. That tends
to lead to new questions that the
attorney will adopt, and to a longer
deposition. It should be stressed that
it is not embarrassing to ask for a
question to be clarified, explained, or
rephrased. It is more embarrassing
to answer a question one does
not understand. This rule applies
to compound questions, multiple
questions and to argumentative
questions. Witnesses should not
point out to an attorney that the
attorney has asked two questions.
Instead, they should ask for

clarification. A witness needs to know
how to answer an argumentative
question that might be asked, such
as a relevant variant of “When did you
stop beating your spouse?” Although
it is counter-intuitive for most people,
the most appropriate response an
argumentative question is to request
clarification of what is being asked.
Witnesses need to know they can
do that.
Rule Number 3: Do you know the
answer? Stress that the accurate
response when someone does not
know the answer is “I do not know.”
Then jump to rule seven (Sneak
preview: Rule Number 7 is Shut up).
Cases can be lost by witnesses
continuing to talk after saying that
they did not know or did not recall the
answer. If a witness does not know
or does not recall, there should be
nothing more to be said.
Rule Number 4: Are you qualified to
answer the question? Just as saying
one does not know should end of
fact inquiry, at least for that question,
saying an opinion is outside of one’s
expertise should end the inquiry.
Continued on Next Page
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The witness has to be the judge of
the scope of their own expertise.
Witnesses need to know that if an
opinion is being called for or they
are missing some factual foundation,
they can say so. In effect, a witness
needs to know the meaning of a lack
of foundation objection and to be
prepared to assert it, without calling
it an objection. The witness has to
be able to say when they do not feel
comfortable giving an opinion, and
then jump to rule seven.
Rule Number 5: Do not guess,
speculate, or conjecture. Witnesses
should know that all of those are
ultimately inadmissible. Any short
sentence using any of those three
words should be closely followed by
a period and a jump to rule seven.
The difference between speculation
and an estimate should be explained,
as difficult as that might be in some
instances. It will be the witness’
decision when they are guessing, as
opposed to estimating, and they need
to be reinforced in their power to
make that distinction and to shut up
when it is a guess.

especially when accuracy and
honesty call for it. If explanation calls
for going outside the narrow a scope
of the question, the witness should
be encouraged to start as close to
the question as possible, to appear
responsive. But, when the witness is
done with the question, jump to rule
seven.
Rule Number 7: Shut up. This is not
a conversation. It is a question and
answer session. When they have
answer the question their job is to
wait for the next question. This can
be very difficult for some witnesses.

Christopher Howard is a Shareholder at
Schwabe, Williamson & Wyatt and serves on
the WDTL Pro Bono Committee. He focuses
his practice on commercial litigation and
the defense of professionals in the medical,
legal, financial, hospitality and real estate
industries. He has extensive trial and appellate
experience in state, federal and administrative
law courts.
The term woodshedding generally has a
negative connotation implying that the witness
is being taken to the woodshed to have the
correct answers beaten into him or her.
This has led to at least one (old) bar opinion
addressing ethical limitations on witness
preparation, DC Bar Opinion 79 Limitations on
a Lawyer’s Participation in the Preparation of
a Witness’s Testimony. DR 7-102(A)(4), (6) and
(7); EC 7-26]

1

The witness also needs to know
about mechanical issues. This
includes objections, and to leave you
time to make your objection. If there
is a chance that you have a basis to
instruct a witness not to answer, it is

Rule Number 6: Answer the
question. As simple as this sounds,
many witnesses have a problem
with it. To make a good appearance,
it is important to actually answer
the question that is asked, if it is
possible to do so. Answering some
other question that the witness might
want to answer does not make a
good impression. That makes the
witness look evasive or agendaladen. (Consider your opinion of
professional experts who will not
answer the question that is asked,
and whether you want your witnesses
are appearing that way.) A witness
should know that they can give more
than the most minimalist answer,

4

vital the witness understand those
mechanics in advance. Covering
these issues important, but it is
educating the witness on the seven
rules that will provide the framework
to allow the witness to reliably give
reasonable answer and to make a
strong appearance.
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Member Spotlight

Joe Kopta

By: Kyler Danielson

WDTL thrives through participation
of its faithful members. The
Defense News is proud to highlight
its members in this new Member
Spotlight column.

the University of Puget Sound (now
Seattle University). Dedicated and
hardworking, Joe powered through
his schooling without taking a break
between undergrad and law. He has
been practicing for over twenty-eight
years. Joe is a founding partner
of Kopta & Macpherson Attorneys
at Law in Gig Harbor, where he
practices law with his colleague
James Macpherson.

We are pleased to introduce
Joe Kopta, the 2016 recipient of the
WDTL Outstanding Defense Attorney
of the Year award and an active
member of WDTL.
Joe earned this honor through his
longstanding commitment to WDTL.
Joe attends as many events as his
schedule allows, regularly attends
our annual convention, and stays
active on WDTL’s listservs to assist other members. “Joe
embodies the best of WDTL”, explains Maggie Sweeney,
our Executive Director. Joe’s partner, James Macpherson,
supported Joe’s honor, explaining the following:
Joe is the epitome of the true, in the trenches, defense
attorney who successfully takes cases to trial, yet
garners the respect of his adversaries. He follows the
highest standards of professionalism and his word is
his bond. I am proud to call Joe my friend and partner.
Joe has been a member of WDTL for most of his legal
career. His involvement began as a young associate,
when Bob Keating of Keating, Bucklin & McCormack,
encouraged Joe to join WDTL.
Joe’s aspirations for law began at a young age. He took
legal classes in high school and political science in
college. His undergrad degree is from the University of
Washington and he graduated with a law degree from

Through his experience, Joe has
developed best practices in serving
as an effective defense trial lawyer.
First, Joe stresses the importance of
authenticity and passion at trial. Attorneys are not actors.
We should be ourselves and demonstrate that we believe
in our case. Additionally, Joe identifies credibility as a key
component to success. Defense attorneys should show
the jury when the opposing party is being unreliable or
untrustworthy. This is effectively done through finding
inconsistencies in testimony and medical records. Juries
are not neutral arbitrators and should not be treated
as such.
WDTL is proud of Joe for his victories in and out of the
courtroom. In one case, Joe defended against a husband
and wife in a rear-end car accident, where plaintiffs
requested over $2.5 million. The couple claimed that
spinal and wrist injuries were caused by the accident.
Joe’s client, the insurance company, offered policy limits
to the couple, but they would not accept. After a twoweek trial, the jury found for the defense. The plaintiffs
walked away with nothing.

Winter 2017

Continued on Next Page
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appreciates the friendship and
support from James Macpherson,
Mike Walter and Stew Estes, fellow
WDTL members. He also appreciates
support from Steve Thorsrud and
Andy Cooley and the other attorneys
at Keating, Bucklin & McCormack.
Joe’s appreciation stretches beyond
the Defense bar. He recognizes the
importance of plaintiff’s attorneys for
their professional advocacy, including

In his personal time, Joe travels to
warmer climates to watch the races
in California. Joe is a part-owner
of “Time for Ebby”, a thoroughbred
racehorse. However, Joe’s hobbies
are also much colder. Braving much
colder temperatures on New Year’s
Day, Joe puts on his swimming trunks
and dives into the lagoon for the Polar
Bear Plunge in Olalla, Washington.
Joe has participated in the jump
nearly every year since 1990.
When asked why he continues, Joe
explained that “once you do it, you
pledge to keep coming back.”
Joe provided a long list of colleagues
that he would like to thank. He
stressed his appreciation for the
late Bob Keating, his mentor. He

Pat LePley, Ronald Thompson,
Andrew Becker, Jeff Tolman,
William (Bill) McGonagle, Richard
McMenamin, and Dan Kyler.
Kyler Danielson is a land use and
environmental associate with Schwabe,
Williamson & Wyatt. She is also the current
Editor-in-Chief of the Defense News. She
works primarily with ports, individuals, and
developers on matters relating to the State
Environmental Policy Act (SEPA), Model
Toxics Control Act (MTCA), local permitting,
and compliance with federal environmental
regulations.

WAMS

proudly welcomes

TOM MERRICK
to our mediation panel

WASHINGTON ARBITRATION
& MEDIATION SERVICE
www.usamwa.com
Seattle 206.467.0793
Tacoma 253.922.4140

Security
Reliability
Performance
IT Professional
Services
SEITELSYSTEMS.COM 206-832-2875
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Congratulations
to this year’s

WDTL
Award
Winners!
Outstanding
Defense Trial Lawyer
Joe Kopta
Kopta & Macpherson

Outstanding
Litigation Associate
Megan Coluccio
Christie Law Group, PLLC

Forensic Economist Accountant
Douglas McDaniel

▪ Personal injury, wrongful termination, and
wrongful death claims
▪ Lost profit and breach of contract disputes
▪ Forensic accounting, asset tracing, and fraud
investigations
▪ Estate, trust, family law, and construction
disputes
▪ Business, pension, and life care plan valuations
DOUGLAS S. MCDANIEL, CPA, CFF, CFE,
CVA, MBA, MA (IS), Principal, Director of
Forensic, Economic & Valuation Services
e: dmcdaniel@bpcpa.com | d: 425.289.7617
p: 425.454.7990 | f: 425.454.7742
11100 NE 8th St
Suite 400
Bellevue, WA 98004
www.bpcpa.com

Outstanding Plaintiff’s
Trial Lawyer
Pat Trudell
Patrick A. Trudell, P.S.

WDTL’s Community
Leadership Award
Gauri Shrotriya Locker
Washington State Office of the
Attorney General, Torts Division

Forensic Scientists
Forensic Engineers
Expert Witness
Litigation Support
Fire Investigation
Digital Forensics
www.ptclwg.com
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The Importance of Parental Leave
By Michael K. Rhodes

highest percentages of women in leadership, including the
boardroom and at the executive level, offered fathers 11
times more paternity leave days than those countries at the
bottom.2
Law firms face legal and ethical considerations when
drafting parental leave policies. Legally, parental leave
must be provided to similarly-situated men and women on
the same terms. Leave related to pregnancy, childbirth,
or related medical conditions can be limited to women
affected by those conditions. However, leave for the
purpose of bonding with a child and/or providing care for
a child cannot be limited to one gender. For example, if
a law firm provides leave to female attorneys for bonding
time (rather than related to pregnancy, disability, or medical
condition), it must also provide the same amount of leave
for men who become new parents. Despite this, many
law firms choose to write discriminatory policies that do
not provide men with any leave, because they assume that
men will not ruffle the feathers of management.
Having a child is a blessing — it is imperative that
profitable law firms do not treat new babies and their
parents as a burden.

I am incredibly grateful for my recent paternity leave. It
allowed me the necessary time to bond with my wife
Kelsey and baby girl Simone. I encourage all profitable
law firms to implement a paid parental leave policy
and be flexible enough to modify it based on individual
circumstances.
All profitable law firms should provide parental leave to
both parents. There are many benefits to parental leave
for men. A 2013 study published in “OECD Social,”1
surveying paternity leave in mostly core countries,
concluded that fathers who take more paternity leave
have higher satisfaction with parenting and increased
engagement in caring for their children. In addition,
children of such parents tend to have fewer behavioral
problems and better development outcomes. Perhaps
most importantly, paternity leave reduces work-family
conflict — as getting along with your significant other is
key to survival in the early days with baby.

Michael K. Rhodes is an attorney at the law firm Mix Sanders Thompson.
He is on the board of trustees for WDTL and is a co-editor of its
newsletter.

“OECD” stands for the Organisation for Economic Co-Operation and
Development.

1

See Noland, Marcus, et. al., “Is Gender Diversity Profitable? Evidence
from a Global Survey,” Working Paper Series (Feb. 2016).

2

Paternity leave also benefits women, who are less likely to
experience disruptions in their careers when companies
are more family-friendly and offer greater support to new
parents of all genders. A recent study of almost 22,000
companies in 91 countries found that the places with the
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Staying Connected, Staying Protected:

IT Security Basics for Law Firms
By David Leonhardt, Managing Partner, Seitel Systems LLC

Like all law firms, the very nature
of your work involves confidential,
sensitive and valuable information
that is shared across multiple
employees who collaborate to
provide the best possible service
for your clients. Collaboration
inevitably involves IT systems, and
if those systems aren’t as wellprotected as they should be, start
working on your draft letter that
starts out with:
Dear All Clients,
We regret to inform you that our
IT systems were breached
and your confidential information
is being offered up for sale
to the highest bidder. Payment
options include BitCoin or small
denomination rubles…
Being well-protected involves
investing in tools, processes and
training that are appropriate for
the size of your firm and the nature
of your work. It also involves
recognizing that even with the best
of defenses, the bad guys may
still break through and it’s what
happens in the immediate aftermath
that can determine whether it’s
a minor issue or something that
threatens your firm’s very existence.
In the world of security, an ounce of
prevention is worth far more than a
pound of cure.
Why is it, then, that many law
firms choose not to make these
investments? Or worse yet, they
decide to make the investments the
week after a breach occurs? In our
experience the biggest obstacle

is that strong security inherently
makes business less convenient. It
can be difficult to convince people
to use a complex password, that
their phone requires an unlock
code, and that sensitive data on
their laptop needs to be encrypted.
Trust me, business owners already
know that they are supposed to
spend money on a business-grade
firewall but too often they “decide
not to decide” until it is too late.
Don’t let your firm fall into this trap.
Security is no longer a luxury, it’s
an absolute necessity to fulfill your
client obligations. The next time
you meet with your IT team here are
a few topics to cover:
Have you covered the basics?
•
		
		
		
		
		
		
		
		
		
		

You have a strong password
policy with a minimum of eight
characters, requiring numbers,
punctuation and mixed case,
lockout after ten failed logins,
and everyone’s favorite...
changing passwords every 90
days. Critical too is that the
policy is enforced by your
domain, not left to the
discretion of the employee.

•
		
		
		
		
		

Every firm will eventually lose
a laptop, and when that
happens your only real line of
defense is an encrypted hard
drive. The strong password
isn’t enough to save you here.

Winter 2017

•
		
		
		
		
		
		

No one in your firm would be
caught dead without their
mobile phone, and regardless
of the brand I trust you’ve
deployed things like mandatory
unlock codes, remote wipe and
possibly find-my-phone services.

Once those are sorted, it’s time to
consider more advanced security
measures. Again, you’re doing
some smart things, but part of
being smart is being able to run
faster than that other guy when the
bad guys come looking.
•
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		

If you’re using a VPN, a
Terminal Server, a Citrix
Server or even an application
like Go2MyPC or LogMeIn
then please recognize that
you’ve essentially built a front
door from your environment
onto the Internet. Remember
those bad guys? The safety of
that door is governed largely
by the strength of your
password policy, but even so
you should also be using a Two
Factor Authentication (TFA)
solution. This allows access
only if the user has both
something they know (their
password) and something they
have (a text message or email
sent at the time of login).
Continued on Next Page
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• Obviously you’re running an

Even the best of defenses

In closing, please also remember

		 anti-virus system, but even

will eventually be beaten by a

that all of the above items will

		 the best of these will eventually

determined bad guy. Here’s where

come up short in the face of a

		 be defeated by either a

you’ll rely on your disaster recovery

careless or reckless user. You

		 brand-new exploit or a user

plan that includes things like breach

should be conducting regular

		 that inadvertently clicked

recognition and response, employee

staff training so that employees

		 on a bad link. In that case

communication protocols and a plan

are able to make good decisions

		 you’ll want some sort of threat

for isolation, repair and recovery

about their technology. “Click It or

		 response solution in place that

from system backups. Ahem, you

Ticket” might work nicely for the

		 will help you to isolate,

do have reliable backups, right?

Washington State Patrol, but in the

		 remediate and very importantly

They run at least once per day, they

world of IT we prefer “Don’t Click It,

		 forensically determine what the

are isolated from the systems they

Open a Ticket” instead.

		 bad guys did during their attack.

are protecting, and they’re rotated

• Have you ever heard the phrase
		 “local administrator rights”?

offsite on a regular basis? Just
checking…

		 If your users have said
		 privileges then they are able to
		 install and update software;
		 this is great for user
		 convenience letting them
		 customize their environment,
		 and at the outset it reduces the
		 number of help desk calls
		 for “could you come install….”
		 Someday, though, a user
		 will accidentally install
		 something malicious and your
		 IT team will spend hours if
		 not days or weeks recovering
		 from the damage. Assuming
		 they can recover at all. A
		 better approach is to remove
		 admin privileges and keep the
		 malicious item from being
		 installed in the first place.
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David Leonhardt is Managing Partner of
Seitel Systems, LLC. He has served in a
variety of engineering, software development
and executive roles in the engineering and
technology business since 1989.

Division 3 Holds Universities Must Conduct
Full Adjudications Where Student Expulsion
is a Potential Outcome
By: Brian Augenthaler

On December 1, 2016, Division 3 of the Washington
Court of Appeals decided a matter of first impression of
whether a university was required to offer full adjudicative
proceedings to a student facing expulsion or whether
a brief adjudication was sufficient. The Court held that
the student was entitled to full adjudicative proceedings,
despite the university’s administrative rules denying him
such a right.
The case of Arishi v. Washington State Univ., 385
P.3d 251, 256 (Div. 3 2016) involved a doctoral student
challenging his expulsion from Washington State
University (WSU). In spring 2014, Mr. Arishi (40) was
charged by the Whitman County prosecutor with thirddegree rape and molestation of a 15-year-old girl.
Mr. Arishi pled not guilty to the charges, claiming he
reasonably believed the girl to be at least 16. Washington
State University learned of Mr. Arishi’s arrest and
notified him that it was charging him with violating
WSU’s standards of student conduct. Washington State
University suspended Mr. Arishi and denied him access
to the campus effective immediately. Mr. Arishi was to
contact the dean of students to discuss a hearing of the
student conduct board, which would be convened in the
near future.
Washington colleges and universities are considered
“agencies” under the Administrative Procedures Act
(APA). The APA’s presumptive adjudication procedure
is known as a full adjudication, which provides the
responding party with the right to: (1) appear in person,
(2) representation by counsel (with subpoena power),
(3) protections afforded by evidentiary rules, (4) present
evidence, and (5) conduct cross examination. However,
the Washington legislature also created a simplified
procedure called a “brief adjudicative proceeding.” The
brief adjudicative proceeding presents a stripped down
version of the full adjudication, permitting a party to: (1)
be informed of the agency’s view of the matter, (2) have
a record of documents considered by the presiding
officer, and (3) an initial order stating the reasons for the
presiding officer’s decision. These brief adjudications
are only available in limited circumstances prescribed by

statute, including where “the issue and interests involved
in the controversy do not warrant use of” full adjudication.
See RCW 34.05.482.
Thirty-nine Washington colleges and universities use the
administrative regulations published in the Washington
Administrative Code, but their provisions regarding
student disciplinary proceedings vary greatly, including
on the issue of whether students have the right to a full
adjudication for disciplinary matters. Washington State
University’s administrative regulations provided for a
hybrid process falling somewhere between a brief and
full adjudication (brief adjudication, subject to review
and conversion to full adjudication after-the-fact).
Nevertheless, Mr. Arishi requested a full adjudication,
arguing that the issues and interests involved warranted
it. Washington State University denied his request.
In a one-hour hearing, the director of WSU’s Office of
Student Standard and Accountability presented the
charges against Mr. Arishi. No rules of evidence were
applied. Only board members could ask questions.
Proposed student questions were submitted in writing to
the board, which would then decide whether or not to ask
the question. Mr. Arishi could not subpoena witnesses
or documents. Finally, Mr. Arishi’s lawyer was allowed
to attend but could not question witnesses or present
argument.
Washington State University presented two witnesses.
The first was the director of WSU’s Office for Equal
Opportunity, whose testimony consisted entirely on
hearsay (admissible in both brief and full adjudications)
and a reference to a general, Fifth Amendment-saddled
denial by Mr. Arishi. The second witness was the
investigating detective. Mr. Arishi presented testimony via
a sworn written statement. Following the hearing, WSU
expelled Mr. Arishi and trespassed him from campus
until 2020. The conduct board made specific findings,
including that when Mr. Arishi met the 15-year-old girl
“face-to-face,” he “knew she was too young.” Mr. Arishi
appealed internally, arguing the procedures used were
inadequate. The appeal was denied. Mr. Arishi petitioned
Continued on Page 13
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Reflection on My Relationships
with Insurance Defense Counsel
as an Insurance Adjuster
By John M. Randolph

Prior to attending law school, I was
a litigation adjuster for Progressive
Insurance. Working with attorneys
on both sides of the aisle inspired
me to attend law school and become
a litigator. This article will examine
the traits, characteristics, qualities,
and behaviors of defense counsel
that I appreciated. In contrast, the
article later highlights unproductive
behaviors by defense counsel, which
made it harder to do my job or led to
poor file audits.
Reporting is what can make or break
defense counsel’s relationship with an
adjuster. I know there are guidelines
for reporting. I really could care less
whether an attorney was 100% on the
ball with internal guidelines. We all
know different insurers have different
guidelines for reporting. What
mattered most was whether defense
counsel would timely report a change
that affects the outcome or evaluation
of the case. Good or bad, I wanted
to know quickly. There was nothing
worse than getting a bad ruling or
having a bad fact come up that
defense counsel would take a month
or more to report. As an adjuster, I did
not want to hear it for the first time
from plaintiff’s counsel.
For me, good reporting was
clearly written and concise. After
a deposition, an outline of key
facts, witness credibility, and an
assessment of how the deposition
changed the case was pretty much
all I needed to do my job. There
were a few attorneys that would
submit a three page memorandum
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summarizing a deposition in a simple
case. These memorandums would
read beautifully, but there was no
reason to draft these on simple soft
tissue injury cases. Most adjusters
have a high workload. The old saying
“too long, didn’t read” comes into
play for long summaries of simple
cases. Of course, complicated cases
demand more reporting; however,
striving to keep it concise greatly
assists the adjuster. What happened,
what it means, witness credibility,
and how the deposition changes your
evaluation of the case are pertinent.
One specific issue I encountered
was the overzealous defense firm
early in the case. Adjusters typically
know their case and the defenses.
There were a few defense firms that I
worked with who would take a much
more conservative position with the
case than me. Sometimes, I would
think that the case was a borderline
policy limits case. These attorneys
would tell me it is nowhere near the
policy limit after receiving the referral.
After paying for a lot of discovery,
this type of firm would suddenly
recommend a policy limits offer. I
would wonder why we wasted the
money on this case if the evaluation
changed so much and it made me
skeptical of the motives to litigate.
If this was a common occurrence,
then I would try to refer to other firms
in the area. An adjuster’s job often
depends on how quickly they can
close claims. Defense costs can also
come into play in a claim file audit. It
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is frustrating to have defense counsel
do a one hundred and eighty degree
turn to recommend a policy limit offer,
when that is what I was originally
debating at the referral. This often
comes after months of discovery and
pouring thousands of dollars into
the defense.
On the other hand, occasionally I
would refer a case and ask if they
thought it was a policy limits case.
Good attorneys gave me good
evaluations. They would not be
afraid to tell me a claim was worth
the policy limits at the referral.
Additionally, their evaluation might be
that it’s a close call, but they would
key in on what I wanted in a defense
and minimal discovery work to figure
out the remaining aspects of the case
to make a final determination.
In sum, the basics are about good
lawyering, good reporting, and an
accurate evaluation. While adjusters
know the insured is your client, the
adjuster also needs customer service.
Help them do their job efficiently and
cost effectively, and your business
relationship will grow.
John Randolph is a litigation attorney who has
handled numerous cases since starting his
legal career. John joined the firm in 2015 as an
associate attorney. Prior to law school, John
was an insurance adjuster handling complex
litigated claims. During law school, John not
only excelled in his course work, he worked
as a Law Clerk at a private firm for two years,
earned an associate position on the Gonzaga
Law Review, secured a seat on the Moot Court
Honor’s Council, and worked in the Elder Law
Clinic. In his free time, John enjoys fly fishing,
running, cycling and swimming.

Division 3 From Page 11
for review in Whitman County
Superior Court, which affirmed WSU.
At oral argument in Division 3, it came
to light that Mr. Arishi’s expulsion
resulted in the loss of his student
visa, which caused him to return to
Saudi Arabia.
On appeal to Division 3, the court
reversed WSU’s expulsion. The court
faced an issue of first impression in
deciding what issues and interests
warrant use of a full adjudication
under the APA. The court took a
tour of U.S. Supreme Court due
process case law and arrived at this
holding: “An issue may warrant full
adjudication where the nature of
disputed facts and character of the
relevant evidence make the triallike elements of full adjudication
valuable safeguards against the risk
of an erroneous deprivation. Private
interests may warrant full adjudication
where the severity of a deprivation—
its length, a resulting stigma, or its
impact on a person’s life or liberty—
justify additional safeguards for the
individual affected.” Unsurprisingly,
the court held the circumstances
facing Mr. Arishi (a rape allegation
that could—and did—lead to his
expulsion) fell into the category of
issues and interests warranting a full
adjudication. The court found the
brief adjudication offered by WSU
was invalid and prejudiced Mr. Arishi
because he was, among other things,
unable to subpoena his accuser to
the hearing.

are looking to institutional norms—
and may be using UW as the litmus
test—for establishing the process
standard. Second, practitioners
should advise higher education
clients to take a renewed look at their
processes for adjudicating student
disciplinary matters, especially—
but not only—where the allegations
(if true) would amount to a crime.
Third, the court expressed some
sympathy for universities that
have not previously conducted full
adjudications for such complaints
and encouraged universities to
“request legislative reconsideration”
of an exemption from using
administrative law judges, which
the court believes could “relieve
educational institutions of [the burden
of conducting full adjudications]
and provide independence that
could be valuable in these difficult
cases.” Fourth, practitioners must
balance Arishi’s mandate against
Title IX considerations, which include
protections for those students making
claims of sexual assault on college
campuses. The court was able to

sidestep this issue because the
alleged rape victim was not a WSU
student. Finally, the dicta appendix
in Arishi lists numerous institutions
that have “overlooked” administrative
requirements required by the Revised
Code of Washington. If one of your
clients is on that list, now may be a
good time to review its adjudicative
procedures as they pertain to student
discipline.

Brian C. Augenthaler is an associate at
Keating, Bucklin & McCormack. His practice
includes municipal and insurance defense
litigation, including law enforcement, land
use, road design, and motor vehicle accident
matters.

Practitioners in the field of university
administrative law should take several
cues from Arishi. First, the court
noted eleven universities, including
the University of Washington, would
have allowed a full adjudication in Mr.
Arishi’s case. This indicates courts
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Defense Successes!
In each edition, the Defense News features successes of our members and
colleagues. WDTL is proud of our defense attorneys and we would like to
share their accomplishments. We would love to hear from you. Please share
your stories with our Editor-in-Chief for publishing in the Defense News.

In September 2016, Erin Hammond
received a defense verdict for a
health care provider accused of
malpractice during a procedure and
during three subsequent revisions,
allegedly leading to nerve injury
and long lasting residual pain and
dysfunction. This was her third
straight defense verdict this year.
____
Kimberly Reppart and Roy Umlauf
of Forsberg & Umlauf, P.S.,
successfully obtained summary
judgment dismissal of the Munchbar,
a former local bar and restaurant,
in a wrongful death suit brought by
the mother of a patron who died four
days after he was punched outside
the bar after closing. The defense
argued that the plaintiff could not
prove her overservice claim, and
that her premises liability claim failed
because it was not foreseeable to
Munchbar that the offending patron
would throw the punch. Judge
Ramsayer of King County Superior
Court granted the motion after
plaintiff dropped the overservice
claim in the middle of oral argument.
____
Congratulations to Bruce Megard
and Erin Seeberger on their
defense verdict on behalf of CHIFranciscan Health System in a federal
court trial before the Hon. Robert
Bryan. The case involved claims of
race and disability discrimination,

False Claims Act retaliation, and
defamation. All claims except
disability discrimination were
dismissed in advance of trial. Plaintiff
was an independent contractor
hired by a local health care provider
whose employment required him to
obtain medical staff membership
and privileges from Franciscan
Health System. Franciscan denied

plaintiff’s application for medical
staff membership because he failed
to demonstrate current clinical
competency. Plaintiff claimed his
application was denied due to
a mental health diagnosis. After
a six day trial, the jury returned a
unanimous defense verdict.
____
Continued on Next Page

INDEPENDENT MEDICAL EvALUATIONS
RECORD REvIEWS ChRONOLOgIES
Operations Director is
educated Paralegal and
brings 20 years’ legal
experience to NWME
Specialized in Legal
Exam Facilitation

Flexible Scheduling
Aligning Needs of
Examiner and Examinee
Transparent and
Flexible Invoicing
Budgetary Estimates

On-Demand Consultant
Recruiting

Post Event Coordination

Comprehensive
Stipulation Review

Legal Intensive Quality
Assurance Review

“Let us coordinate your next IME
and experience the NWME difference!”
www.nwmedicalexperts.com
866.276.0505 | scheduling@nwmedicalexperts.com
600 University Street, Suite 2325, Seattle, WA 98101
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Defense Successes From Page 15
Betts, Patterson & Mines, P.S.
shareholder S. Karen Bamberger
and associate Emily Albrecht
recently obtained a defense verdict
in a King County Superior Court jury
trial before the Honorable William
Downing in a case alleging wrongful
interference with a dead body for
failure to properly embalm a corpse.
The case pitted “world-renowned
forensic pathologist”, Werner Spitz (of
recent JonBenet Ramsey television
fame), against an expert from the
“Body Farm” in Knoxville, Tennessee.
Plaintiff was the mother who claimed
that the defendant funeral home
had lied to her representing that it
would embalm her son’s remains, but
only embalmed her son’s face. She
hired Dr. Spitz to perform a second
autopsy to try to determine cause
of death for purposes of a related
wrongful death case. The body was
exhumed seventeen months after the
initial burial. Dr. Spitz testified that
the body was not properly embalmed,
but that he was still able to determine
cause of death. At the time of the
reburial, plaintiff claimed that she was
literally walking in some of her son’s
remains, because they had leaked
out of the casket due to the body
not being properly embalmed. After
approximately a half-hour, the jury
returned a unanimous verdict in favor
of the defense.
____
On November 18, 2016, defense
attorney William O’Brien and WDTL
board member Jillian Hinman
obtained a complete defense
jury verdict, unanimous from the
12-person jury, after a four-week
trial. Mr. O’Brien and Ms. Hinman
represented the driver, his employer
- an auto dealer, and the president of
Continued on Next Page
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Defense Successes From Page 16
the auto dealer. The case involved
two plaintiffs who were passengers
in the vehicle being driven by the
defendant as part of a test drive.
During the test drive, the driver
lost control of the vehicle and hit a
concrete block head-on at 35-40
mph. Defendants admitted liability,
but contested injuries to the plaintiffs.
At trial, one plaintiff claimed
traumatic brain injury, causing total
blindness within three feet of her,
but 20/20 vision outside of three
feet; foreign accent syndrome;
vestibular issues; and balance
issues leading to falls. She also
claimed traumatic fibromyalgia and
spondyloarthropathy. The second
plaintiff claimed chest and shoulder
injuries, including two surgeries,
and chronic pain as a result of the
accident. Both plaintiffs claimed
psychological issues, including PTSD,
and that they were permanently
injured and unable to work. Neither
plaintiff entered any medical bills
into evidence. The first plaintiff
asked the jury for approximately
$9 million and the second plaintiff
asked for approximately $5 million.
The jury found that the negligence
of defendants was not the proximate
cause of either plaintiff’s alleged
injuries.
Mr. O’Brien is formally with The Law
Office of William J. O’Brien. Ms.
Hinman is an associate at Forsberg
& Umlauf, P.S., both of Seattle,
Washington. The case was tried
in King County Superior Court, in
Seattle.
____

Miranda Aye of Johnson Graffe
Keay Moniz & Wick won a defense
verdict after a three week trial in a
medical malpractice case. In 2013,
plaintiff underwent a procedure for
heart disease at 85 years old. The
procedure included placement of
stents in the subintimal space to
provide a channel for blood to flow
around the chronic total occlusion.
Plaintiff was discharged home two
days later in stable condition. He
emergently returned to the hospital
nine days later with suspected heart
attack. A cardiac catheterization was
performed which showed complete
occlusion of the prior stents. He
passed away four days later from
cardiogenic shock. Plaintiff’s family
claimed the procedure was not
indicated and had been performed
negligently. Plaintiff asked the jury for
$5.5 million, but defendants obtained
a defense verdict.

Ruth Nielsen and Brian
Augenthaler of Keating, Bucklin
& McCormack won a trial on behalf
of Stevens Pass Ski Resort and a
lift operator in King County Superior
Court. The lawsuit was filed by a child
that fell off the Kehr’s Chair chairlift,
breaking his wrists. At trial, the young
plaintiff claimed the lift operator (who
was named personally) was not at the
lift controls, so that when he failed to
seat himself properly, he was allowed
to travel past the end of the exit ramp
and high into the air. Stevens Pass
and the lift operator argued that it
was the young plaintiff’s responsibility
to seat himself, that the lift operator
was at the controls, and she hit the
stop button as soon as she was
alerted to the problem by the young
plaintiff’s mother. After a six-day jury
trial, the jury reached a unanimous
decision in favor of Stevens Pass in
less than two hours.

____

Engineering and Scientific Consulting

Our team of scientists, engineers, medical professionals and business
consultants provides expertise in more than 90 disciplines to support
technically challenging litigation cases.
For nearly 50 years, Exponent has been involved in more than
30,000 cases. We have provided science-based investigations for
litigation involving product liability, environmental/toxic tort issues,
construction disputes, intellectual property, and personal injury.
• Accident Reconstruction

• Food and Chemicals

• Biomedical Engineering

• Health and Epidemiology

• Biomechanics and Injury Assessment

• Materials Evaluation

• Civil and Structural Engineering

• Mechanical Engineering

• Construction Consulting

• Statistical and Data Analysis

• Electrical/Semiconductors

• Visual Communications/

• Environmental/Toxic Tort
• Fires and Explosions

Demonstrative Evidence

• Warnings and Labels/Human Factors

888.656.EXPO | www.exponent.com | info@exponent.com

Exponent is certified to ISO 9001
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And the
Golden Coat
Award Goes
To...
Forsberg & Umlauf does it again!
Employees of Forsberg & Umlauf
collected over 800 coats and
cold weather accessories (gloves,
hats, scarves, socks) on behalf of
WDTL to be donated to Wellspring
Family Services for those in need.
Participating firms statewide
donated over 1500 items to help
those in need.
Members of Forsberg & Umlauf accepting the Golden Coat Award (for the third year in a row!)
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WDTL
Accepting
Trustee
Applications
WDTL is seeking candidate
applications for trustee positions.
All nominees shall complete a board
application and submit to Maggie
Sweeney at maggie@wdtl.org by
March 1, 2017. Minimum criteria for
nomination shall include at least one
of the following:
•
•
•
•
		
•
		
		
		
		
		
		
		
		
		
		
		

Chair of a WDTL seminar;
Chair of a WDTL committee;
Serving as a regional chair;
Serving as editor of the
WDTL Defense News; or
Substantial participation in
at least three WDTL activities
(e.g. testifying at a committee
hearing, serving as a vice chair
of a committee, participation in
a WDTL community service
activity, speaking at a WDTL
seminar, writing an article for
the WDTL Defense News,
writing and/or arguing an
amicus brief or serving at the
WDTL’s request on a task force).

The Board Development Committee
is looking for Board members who will
be active in furthering the goals of the
WDTL, and for members who will be
an active participant with a willingness
to work hard and participate in
Board functions. WDTL wants board
members that will provide leadership
and new ideas in advancing civil
defense litigation. Officers will also
look to promoting diversity on the
Board (including regional diversity).
WDTL will continue to have an
energetic working board and members
that will promote the short term and
long term goals of the organization.
Officers shall be selected from Past or
Present Board members.

Accidents Happen...
People fall, things break and products fail in all kinds
of environments on a daily basis. ARCCA’s team of highlytrained experts is well versed in the applicable codes
and standards used to assess liability and can effectively
navigate case issues to uncover how and why a particular
incident occurred. Our biomedical experts and forensic
engineers can also determine whether any injuries claimed
could have resulted from that particular event.
When you have questions about your liability case
and need fast answers, ask an expert. Ask ARCCA.

Accident Reconstruction | Crashworthiness | Failure Analysis
Premises Liability | Biomechanical Injury Analysis
800.700.4944 • ARCCA.com
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Great
Turnout at
the South
Sound
Judicial
Dinner
On January 24, WDTL honored
many judges at the South Sound
Judicial Dinner in Tacoma. Chief
Justice Fairhurst served as
our keynote speaker. Recently
elected as the Chief Justice of
the Washington Supreme Court,
Justice Fairhurst shared an inside
look at her first two weeks in that
position. Justice Fairhurst was truly
inspirational, and left the audience
inspired to believe in miracles, too!

WDTL President Jennifer Campbell and Chief Justice Mary Fairhurst enjoying each
other’s company at the South Sound Judicial Dinner.

INDEPENDENT MEDICAL
EVALUATIONS & CHART REVIEWS

The MACHAON team makes your job easier:
Scheduling of IMEs when you need them.
Communication with the patient or their legal representative to
arrange a convenient date and time, decreasing the occurrence of no shows
Recruiting the appropriate Physician specialties for your exams.
Quality Assurance of reports to make sure all your questions are answered.
We will, at your request, arrange Transportation, Interpreters, and Diagnostic tests.

“A Classic Return To Service”
MACHAON.org ~ MACHAON Medical Evaluations, Inc.
206-323-1999 ~ Toll Free 1-888-303-6224 ~ Fax 206-323-1188
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Welcome New Members
Erika L Holsman
Cole | Wathen | Leid | Hall P.C.
Referred by A. Elyse O’Neill

Kaya Rose Lurie
Kroontje Law Office PLLC
Referred by Maury Kroontje

John A Safarli
Floyd, Pflueger & Ringer, P.S.
Referred by Jennifer Jimenez

Brent Hyer
Pierce County Prosecuting Attorney

Angelina Petrosyan
Bendele & Mendel
Referred by Levi Bendele

Meredith A Smith
Smith Freed Eberhard
Referred by Tom McCurdy

Kyle Jones
Bendele & Mendel
Referred by Levi Bendele

David M Poore
Preg O’Donnell & Gillett PLLC
Referred by Lori O’Tool

WDTL Events Calendar for 2017-2018
(register online at www.wdtl.org)
February
15
Seattle University Law Speed Networking
Event – 2nd Floor Gallery
23

Eastern Washington Judicial Reception –
The Davenport Hotel, Spokane

March
16
Young Lawyer March Madness –
Schwabe Williamson & Wyatt
24

CLE – PSAA and WDTL Joint Symposium

31

CLE - Insurance Law Update –
Jason Vacca – Convention Center

April
26

Noon CLE - Oregon Law for Washington Lawyers

June
30

CLE-Auto and Trucking

July
13-17

Annual Meeting & Convention –
Inn at Laurel Point, Victoria B.C.

October
4-8
DRI Annual Meeting – Chicago
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WSBA#

OSBA#

3.

If you were referred to WDTL by a fellow attorney, please list name here:

4.

2016-2017 Membership Dues
Optional: WDTL is committed to
the principle of diversity in its
membership and leadership.
Accordingly, applicants are
invited to indicate which of the
following may best describe them:

(Paralegal or Legal Assistant)

African American
5.a. YES! I would like to serve on the
following WDTL Committees
Amicus
Practice Development
Comm. Serv./Pro Bono
Programs
Convention
Publications
Court Rules
PR/Speakers’ Bureau
Diversity
Strategic Planning
Judicial Liason
Women’s Commission
Legislative
Young Lawyers
Membership

5.b. YES! I would like to join the following sections

Caucasion
Asian American

Auto & Trucking
Asbestos/Toxic Torts
Commercial Litigation
Construction
Corporate Counsel
Employment
Expert List-Serve
Government Liability

In-House Counsel
Insurance
Maritime
Premises Liability
Product Liability
Professional Liability
Workers’s
Compensation

Multi-Racial
Hispanic
LGBT
Native American
Other:
Gender:

6.

7.
Please make check payable to: WASHINGTON DEFENSE TRIAL LAWYERS and mail to:
Maggie Sweeney, 800 Fifth Avenue, Suite 4141, Seattle WA 98104
Or scan with credit card information to maggie@wdtl.org
Payment:

MC

VC

AmEx Expires:

/

#

Credit Card Authorization Signature
Questions? Contact Maggie Sweeney, WDTL Executive Director at (206) 749-0319 or maggie@wdtl.org

8.
9.
Winter 2017
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