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WDTL Wins Prestigious
DRI Rudolph A. Janata Award
By Erin Hammond

Each year DRI combs its 51 State and Local Defense
Organizations, reviewing recent achievements and
looking for that one standout to recognize with the
Rudolph A. Janata Award. To win the Janata Award,
the state or local defense bar organization must be
outstanding and must have undertaken innovative or
unique programing that contributed to the goals and
objectives of the organized defense bar. WDTL has just
been notified that it has won this year’s award.
Way to go WDTL members!
Some might be tempted to believe this award was
achieved by one individual leader or a small group within
the organization. But the truth is that it is an organizational
award and WDTL members ARE the organization. There
would be no award and there would be no WDTL without
you. Our members’ contributions, both big and small,
make WDTL the outstanding group it is.
To highlight just some of what we have recently done:
• We have increased efforts on inclusion and
		diversity – including having launched and excelled
		 with three new groups: The Diversity Committee,
		 the Women’s Commission, and the Young Lawyers;
• We have been effective in the Washington
		Legislature through our fabulous lobbyist’s
		 efforts, through the testimony of our members
		 before committees, and through WDTL Officer
		 meetings with key legislators;

• We have excelled at the Supreme Court, helping
		 to support key defense victories in the appellate
		 courts though our exceptional Amicus Committee;
• We have provided many hours of the highest
		 quality CLE Programming; and
•
		
		
		
		
		

We have continued our significant public service
efforts through our Pro Bono Committee and have
expanded our coat drive to a statewide effort, have
completed the annual toiletry drive, have served
meals at the Union Gospel Mission, have assisted
people starting their lives anew through Wellsprings

None of this and the countless other things WDTL does
would happen without you, our valued members, taking
the time out of your busy schedules, stepping up, and
pitching in – and finding friends and colleagues along
the way. Thank you, our wonderful members, for all you
do. WDTL appreciates you very much!

Erin H. Hammond is a trial and appellate lawyer who trained at one of
the top law schools in the country. She has achieved a track record of
outstanding results for her clients during her 17 years in practice. She
is also the past president of WDTL. Erin is experienced in numerous
practice areas, primarily focusing on high exposure complex litigation.
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The Knowles Group
Economic Consulting

Providing professional economic analysis services
to the legal community since 1979.
Typical cases include:

Personal Injury,
Wrongful Death,
Medical Malpractice,
Business and Real Estate Loss,
Life Care Planning,
Maritime
Asbestos, and
Wrongful Termination
Specializes in successfully presenting complex economic
concepts that are understandable to a jury or triers of
fact.

206.860.9477
theknowlesgroup.org

Member Services
David Penrose
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Young Lawyer Committee
Plants Roots and Starts Growing
By Holly Brauchli and Shannon Trivett

2015-2016 was the inaugural year for the Young Lawyer
Committee. Its leaders, Holly Brauchli (Holly.Brauchli@
bullivant.com) and Shannon Trivett (STrivett@nicollblack.
com), enjoyed working with the blank canvass.
The primary goal of the Young Lawyer Committee is
to encourage a growing network that is immediately
accessible to young attorneys for the purposes of
mentorship, career and practice development, business
development, and the ability to determine which WDTL
practice sections and committees would be most
useful to them. While the first year limited membership
of this committee to those within their first 5 years of
practice, we have recently opened the membership to
include those within their first 10 years of practice. This
was in response to the growing understanding that a
key component of practice development is business
development, and that often is tackled a few years into
an attorneys’ career.

We have been fortunate to connect with our
membership at these events and get feedback on
what young lawyers want. We welcome any ideas by
email or telephone at any time. Some of our goals for
the future are:
• Having events in Spokane and Snohomish counties
		 to increase our breadth.
•
		
		
		
		

Appointing YLC liasons in non-Seattle areas
to assist us in determining what will be most
helpful to young lawyers practicing in different
parts of Washington State. (Please contact us if
you are interested!!!)

• Increasing the connection between law students
		 and the YLC.
• Solidifying the relationship between the YLC and
		 WDTL’s existing practice groups.

The Committee was excited to put on three successful
events in the past 12 months. They were:

We are excited to keep growing with WDTL.

•
		
		
		
		

HOLLY BRAUCHLI is an attorney with Bullivant Houser Bailey. She
primarily defends cases addressing products liability, general liability,
malpractice, and class actions. She is the co-chair of the Young
Lawyers Committee.

A judicial panel featuring Hon. William Downing
from King County Superior Court and
Hon. Ronald Leighton from the Western District of
Washington addressing the “dos and don’ts” of
motion work and court appearances.

• Our Annual March Madness Event, featuring beers,
		 brackets, and basketball.
•
		
		
		
		
		
		

SHANNON TRIVETT is an associate with Nicoll Black & Feig. Her
practice focuses on complex litigation involving insurance coverage
and bad faith claims, as well as maritime and transportation issues.

A panel featuring Bill Garcia of Liberty Mutual,
Kim Tran of Microsoft, Melissa Roeder of Foley
Mansfield, and Evelyn Winters of Bullivant, Houser,
Bailey which addressed best ways to develop and
grow business relationships. We were excited to
provide virtual access to this event for our WDTL
Young Lawyers in Central and Eastern Washington.

Winter 2016
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Madsen, Kneppers & Associates, Inc.
Construction Consultants & Engineers
100% Employee Owned Company

Our multidisciplinary team of Forensic Architects, Engineers and Construction
Consultants provide investigative analysis and expert guidance.

Forensic Services & Litigation Support
•
•
•
•
•

Construction Contract Disputes
Design and Construction Defect Claims
Property Damage Claims
Subrogation
Surety

Seattle Office
206.267.2927
Servicing the Greater Northwest and Alaska

OVER 25 YEARS OF EXPERIENCE
800.822.6624 :: MKAINC.COM

YOUR LITIGATION
SECRET WEAPON

2200 Sixth Avenue, Suite 425, Seattle, WA 98121
206-622-6700 prolumina.net
STRATEGY
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Knowledge, Entertainment, and Success
to your Inbox: Future Plans for the

Defense News

By: Kyler Danielson

Each quarter, the Defense News
editorial team and many WDTL
members work to publish new
stories to your inbox. We strive to
provide you with original, up-to-date
articles of interest to defense trial
attorneys. We have some recurring
columns, including Mark Conforti’s
“Questions for the Judge” column
and the recently-added “Defense
Successes” feature; however, we also
encourage new articles and ideas
from contributors. We are pleased
to publish the Defense News to an
audience of judges, consultants,
experts, and attorneys. Our editorial
team reads and enjoys all articles
before publishing.
Membership with WDTL provides you
with the opportunity to read and write
for the Defense News. Please contact
us if you have an idea for an article
and we would be happy to publish
it. Additionally, if you or a colleague
earned a positive outcome in
summary judgment, a settlement, or
a trial verdict, we would love to hear
about it and share it in the Defense
Successes column. Please share your
wins with our publications team, so
we can share in your victory!

Next year, the Defense News plans
to develop its publications in three
new ways. First, we are establishing
an editorial guide for article writing,
which will be available for our readers
and authors. This guide will answer
your questions about articles in the
Defense News, including “is my
article too long?” or “what do I need
to provide if I want to be published?”
Second, we hope to begin a “Member
Spotlight” column, providing
additional insight into the lives of our
fellow members. This new column
will add to the comradery of the
group and bring our members closer
together. Finally, we are accepting
additional ideas and contributions
from you, the readers. Contact us if
you have ideas or would like to see
something new in the Defense News.

Do you have any ideas about articles
you would like to see in the Defense
News? Is there an article you are
itching to write? Please contact us
and we would be happy to meet with
you and develop your ideas.

Kyler Danielson is a Land Use and
Environmental Associate with Schwabe,
Williamson and Wyatt. She is also currently
serving as Editor-in-Chief of the Defense
News. She has experience working with
developers, ports, individuals, non-profit
organizations and governmental entities on
matters relating to the State Environmental
Policy Act (SEPA), Model Toxics Control Act
(MTCA), local permitting, and compliance with
federal environmental regulations. Clients
describe her as assertive, detail-oriented and
enthusiastic.

WAMS

proudly welcomes

TOM MERRICK
to our mediation panel

WASHINGTON ARBITRATION
& MEDIATION SERVICE
www.usamwa.com
Seattle 206.467.0793
Tacoma 253.922.4140
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The Professional Liability
Section Hosts Insightful Programs
By William Kiendl

The Professional Liability section
tries to deal with practical situations
and provide a skills approach to
dealing with legal issues facing
clients. It is not strictly aimed
at dealing with claims against
lawyers, physicians, accountants,
veterinarians, etc., although those
might be typical professional liability
clients. Instead, the section finds
interesting topics and speakers and
provokes discussions about the
thing attorneys get paid the most for
– what to do?
A sampling of past programs –
•
		
		
		
		
		
		
		
		
		
		
		
		
		
		

Jeff Bilanko of Gordon & Rees
gave a presentation on how
to deal with problems
relating to boards of
homeowners’ associations
HOA disputes can and do
occur, sometimes literally
violently. Jeff talked about
insurance issues relating to
HOAs, who the client might be
from the attorney’s perspective,
and the general problem of
how to deal with difficult
people who don’t want to agree
with their neighbors.

•
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		

Mike Guadagno gave a
presentation about what Cedell
v. Farmers meant (or might
mean) soon after the
Washington Supreme
Court issued that opinion.
Mike particularly focused on
how the opinion equated
insurance bad faith with civil
fraud, identifying language
from Justice Chambers’
writing that seemed particularly
provocative. The question
became: what could insurers
then do to avoid bad faith
allegations at all?

•
		
		
		
		
		
		
		

Terry Cullen and Roy Umlauf
gave a talk about the anatomy
of a professional liability trial
against an attorney (focusing
only on the post-discovery
stage, as the trial was to begin).
This was very interesting –
Terry and Roy spoke about the

		
		
		
		
		
		
		
		
		
		
		
		

consideration of using
opposing counsel in the
underlying case to testify at
trial about whether the accused
attorney met his/her standard
of care, how the courts
typically let standard of
care experts testify as to legal
conclusions before the jury,
and how to put the accused
attorney’s best foot forward.
Great stuff!

•
		
		
		
		
		
		
		
		
		
		

John Schedler gave a
presentation about claims
against veterinarians that
sought forms of relief you might
not normally anticipate in
relation to injuries to or deaths
of animals. Some practitioners
bringing animal law cases take
the position that humans
can obtain emotional distress
damages, and that animals

Security
Reliability
Performance
IT Professional
Services
SEITELSYSTEMS.COM 206-832-2875
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Professional Liability From Page 7
		
		
		
		
		
		
		
		
		
		
		

have rights equivalent to those
of humans. John discussed
existing Washington law that
holds animals are property, and
the animals are basically valued
(for an award of damages
analysis) as merely having
replacement value. But that is
not the direction the courts
seem to be going in.
Stay tuned!

•
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		

Ambika Doran of Davis Wright
Tremaine gave a presentation
on the current law relating to
anti-SLAPP motions in
Washington. In the spring
of 2015, the Washington
Supreme Court declared
the former anti-SLAPP
“penalty” statute, RCW
4.24.525, unconstitutional in
the Davis v. Cox decision.
However, Washington still has
in force the previous antiSLAPP statute, RCW 4.24.510.
The Washington Legislature
may consider additional
statutes in the near future.

Forensic Economist Accountant
Douglas McDaniel

▪ Personal injury, wrongful termination, and
wrongful death claims
▪ Lost profit and breach of contract disputes
▪ Forensic accounting, asset tracing, and fraud
investigations
▪ Estate, trust, family law, and construction
disputes
▪ Business, pension, and life care plan valuations
DOUGLAS S. MCDANIEL, CPA, CFF, CFE,
CVA, MBA, MA (IS), Principal, Director of
Forensic, Economic & Valuation Services
e: dmcdaniel@bpcpa.com | d: 425.289.7617
p: 425.454.7990 | f: 425.454.7742
11100 NE 8th St
Suite 400
Bellevue, WA 98004
www.bpcpa.com

Come to our future events to learn
about interesting professional
liability topics.

William Kiendl is a litigation attorney with
more than 20 years of experience in the state
and federal courts of Washington State. Over
the course of his career, he has practiced
on the plaintiff’s side in personal injury and
employment litigation, and on the defense
side in insurance litigation. He currently
practices in defense litigation at Gordon
& Rees LLP and serves as the Chair of the
WDTL Professional Liability Practice Section.

Accuracy is the lifeblood of what we do day-in and day-out.

Everyone has an opinion.
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4th Annual Defender Donut Dash
By Allison Krashan

participants, and kids. All of our racers are rewarded at
the finish with Krispy Kreme donuts (good excuse for a
morning jog, right?). Once again, this was a really fun
event and we hope to see everyone again next year.
We would like to also give a special shout out to our
winners who now have bragging rights to the title, “Fastest
man/woman of the WDTL” until next year. Congrats!
Men: Peter Altman (21:31)
Women: Miriam Swedlow (26:53)
All race results are available at:
www.tandhtiming.com/race-results/
Finally, we would like to give special thanks to all of our
sponsors and volunteers! We could not have done it
without you!

Allison K. Krashan is a shareholder at Schwabe, Williamson & Wyatt,
a member of the WDTL Board of Trustees, and Chair of the WDTL
Product Liability Practice Section. Manufacturers, retailers and property
owners in the Pacific Northwest rely on Allison Krashan to help them
successfully defend injury and damage claims.

Runners gathered at the starting line before their dash towards donuts.

We had a great group of WDTL members, dog lovers, and
our friends participate in the 4th Annual Defender Donut
Dash on Sunday, October 9, 2016. The Defender Donut
Dash is a great opportunity for WDTL members to get
together outside of the office and invite their family and
friends to participate in our fabulous organization and to
give back to the community. Proceeds from this event are
split between the WDTL and Courthouse Dogs. WDTL
uses these funds to support the many activities and events
that WDTL sponsors every year. Courthouse Dogs is a
national organization based out of Bellevue that provides
technical assistance and training for agencies that want
to establish a best practices program for utilizing a dog to
provide emotional support to people in legal proceedings.
(More info at: www.courthousedogs.com)

Nicky Jo was a trooper at the Donut Dash.

The “race” takes place at Seward Park and includes a
beautiful course (mostly) along the water and only one
hill. We welcome all speeds of runners, walkers, canine
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WDTL Amicus Committee
Tackles Personal Jurisdiction
By Chris Nicoll

The United States Supreme Court
has been busy in the personal
jurisdiction arena. In the field of
general jurisdiction, the Court has
revisited general jurisdiction over
corporations, ruling that, except in
an exceptional case, a corporation
is ordinarily only subject to general
jurisdiction in its formal place of
incorporation or its principal place
of business. Daimler AG v. Bauman,
___ U.S. ___, 134 S. Ct. 746, 761,
n.19, 187 L. Ed. 2d 624 (2014) and
Goodyear Dunlop Tires Operations,
S.A. v. Brown, ___ U.S. ___ 131 S.
Ct. 2846, 2853-54, 180 L. Ed. 2d
796 (2011). The days of counting
the in-state contacts of a foreign
company in order to establish that
the company is “doing business”
in the state are all but gone. In the
context of product liability, the
Court examined specific jurisdiction
in J. McIntyre Mach., Ltd. v.
Nicastro, 564 U.S. 873, 131 S. Ct.
2780, 180 L. Ed. 2d 765 (2011), but
was unable to produce a majority
position. In Walden v. Fiore, ___
U.S. ___, 134 S. Ct. 1115, 188 L. Ed.
2d 12 (2014), a unanimous Court
again turned its attention to specific
jurisdiction and held: “For a State
to exercise jurisdiction consistent
with due process, the defendant’s
suit-related conduct must create
a substantial connection with the
forum State.” 134 S. Ct. at 1122. In
so ruling, the Court examined the
defendant’s “challenged conduct.”
134 S. Ct. at 1125. Beginning in
2011 with Goodyear and culminating
in 2014 with Daimler and Walden,
the Supreme Court has taken

steps to restrict general and
specific jurisdiction over foreign
corporations. See, e.g., William
V. Dorsaneo, III, Pennoyer Strikes
Back: Personal Jurisdiction in A
Global Age, 3 Tex. A&M L. Rev. 1,
17 (2015). Against this backdrop
various members of WDTL and the
WDTL Amicus Committee have
been busy on personal jurisdiction
issues cropping up in Washington.
State v. LG Elecs., Inc., ___ Wn.2d
___, 375 P.3d 1035 (Wash. 2016).
The State of Washington sued more
than 20 foreign manufacturers
of cathodic ray tubes (CRTs)
claiming that they conspired to
fix CRT prices and then selling
those CRTs into the international
stream of commerce intending
that they be incorporated into
products sold in the U.S., including
Washington. Prior to discovery, the
manufacturers moved to dismiss
for lack of personal jurisdiction,
arguing that they did not sell
products directly to Washington
consumers and did not conduct
business in Washington. The State
sought discovery. The companies
opposed discovery. Neither party
requested a preliminary evidentiary
hearing under CR 12(d). The
trial court granted the motion
to dismiss without ruling on the
discovery request. Division I of
the Court of Appeals reversed,
ruling that sufficient facts were
alleged in the Complaint to support
a finding of personal jurisdiction.
The Washington Supreme Court
accepted review. WDTL and DRI-

The Voice of the Defense Bar joined
forces to submit an amicus brief. In
our briefing, we argued that stream
of commerce and product liability–
specific jurisdictional tests were not
the ones that should be applied.
We pointed out that the suit did not
allege product liability; instead, it
focused on an illegal conspiracy to
fix prices, which occurred overseas.
Although the effects would be felt
in Washington and elsewhere, we
contended that under Walden v.
Fiore the focus should not be on
the effects unless the suit-related
conduct was specifically aimed at
the jurisdiction. We argued there
was no evidence and no allegation
of intentional targeting or aiming
and, therefore, the Court of Appeals
should be reversed.
Over a strong dissent from
Justice Gordon-McCloud, a sixjustice majority of the Washington
Supreme Court upheld the Court of
Appeals, concluding that the rule
governing personal jurisdiction over
component part manufacturers is
embodied by the concurring opinion
of Justice Breyer in J. McIntyre,
who concluded
on narrow grounds that under
the court’s split opinions in
Asahi1, personal jurisdiction could
not be exercised on the basis of a
single sale in a state because
there was no regular flow of sales
or a showing of forum-specific
targeting. Id. at 888–89, 131
S.Ct. 2780 (Breyer, J., concurring,
joined by Alito, J.). These justices
also rejected the expansive view
Continued on Next Page
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proposed by New Jersey that a
manufacturer is subject to
personal jurisdiction so long
as it places its products into the
stream of commerce and should
know that its products might
end up being sold in any of the
50 states, reasoning that such
an expansive rule would permit
every State to assert jurisdiction
against any domestic
manufacturer who sells its
products to a, national distributor
“no matter how large or small the
manufacturer, no matter how
distant the forum, and no matter
how few the number of items that
end up in the particular forum at
issue.” Id. at 891, 131 S.Ct. 2780.
State v. LG Elecs., Inc., 375 P.3d
at 1041–42. In so finding, the
court decided that “a foreign
manufacturer’s sale of products
through a nationwide distribution
system is not sufficient, absent
something more, for a State to
assert personal jurisdiction over
a manufacturer when only one
product enters a state and causes
injury.” Id. at 1042. The majority
decided that Justice Breyer’s
opinion in J. McIntyre “did not
foreclose an exercise of personal
jurisdiction over a foreign defendant
where a substantial volume of
sales took place in a state as part
of the regular flow of commerce.”
Id. In its complaint and in support
of its position on jurisdiction the
State had offered allegations
that the defendants’ CRTs were
incorporated into many televisions
sold in the state of Washington.

10

In her dissent, Justice GordonMcCloud argued for a result based
not on Asahi and J. McIntyre
but instead on Walden v. Fiore,
following the reasoning laid out
in the WDTL brief. The majority,
however, disposed of that argument
in a footnote, saying: “We note that
this question is not presented in this
case, as neither of the parties asked
us to distinguish these tests and
disregard the stream of commerce
one. In the absence of briefing from
the parties, we decline to adopt the
dissent’s approach.” Id. at 1042, n. 4.
Because specific jurisdiction is the
most likely avenue for a plaintiff to
seek to prove jurisdiction, lawyers
should focus on the defendant’s
suit-related conduct in order to
ascertain what test to employ and
what contacts are relevant. In LG
Electronics, a case that focused
on allegations of intentional price
fixing that occurred overseas,
product liability tests for personal
jurisdiction were not a good fit.
Those tests are geared to the

Winter 2016

situation in which a product
manufactured and sold outside
of a state, floats down the stream
of commerce where it eventually
causes harm that is felt in the forum
state. The harm felt in Washington
from fixing the prices of CRTs was
the result of allegedly intentional
conduct that occurred entirely
outside of the state. In that situation,
Supreme Court jurisprudence is
clear that the plaintiff has to plead
(and eventually prove) that the
defendant’s suit-related conduct
created a substantial connection
with the forum state. Walden v.
Fiore, 134 S. Ct. at 1121; see also
Pruczinski v. Ashby, 185 Wn.2d
492, 501, 374 P.3d 102, 106 (2016).
Whether that could be proven in the
LG Electronics case is unknown,
but the mere presence in the state
of many televisions with CRTs
manufactured by the defendants
does not seem sufficient for the
type of conduct that was really the
Continued on Page 12

Blog it, Vlog it, Tweet it, Snapchat it, Facebook it, Instagram it:

WDTL’s Pro Bono/Community Outreach
Committee is Making it Happen
By: Heather Proudfoot

• Sept. 2015 - The Back to School Drive. WDTL
raised money for purchase of clothes, school
pictures, sports, and lessons for, and provided
backpacks to, numerous foster children of all ages.
This year’s drive is coming to a close as of the date
this article is due. We are looking forward to another
amazing year.
• Nov. 2015 - Golden Coat Award Annual Drive.
Participants generously donated approximately
1500 coats, socks, sleeping bags and tents to
various shelters and organizations in Seattle and
Spokane. (And Forsberg Umlauf won the
coveted GCA!)
• February 2016 - Union Gospel Mission. Eighteen
participants prepared and served 624 meals
(breakfast and lunch) to homeless individuals. And
had a blast while doing it.

WDTL members pose for the camera at the MS walk
fundraising and volunteering activity.

The WDTL’s Pro Bono/Community Outreach Committee
offers WDTL members and their families opportunities
to assist those less fortunate. From donating legal
services to wrapping homeless children in warm coats
and blankets during the winter, our committee and
some amazing WDTL members and core sponsors
have been … well, making it happen. And it is exciting
to brag about!
The committee meets every other month (with call-in
access). Over wine and cheese or beer and snacks,
we identify projects that allow our members and
core sponsors and their families to help improve the
communities we live in. We find and vet community
partners, make the plans, advertise the opportunities,
and watch our participants feel the pride and
contentment prompted by helping others. So what
have we done since you signed up or renewed in 2015?

• September 2016 – Wellspring’s Baby Boutique.
Sixteen WDTL members and their friends and
families volunteered at Wellspring’s Baby Boutique,
which provides for free new and gently used items to
homeless and low income children.
• Year round – Toiletry Drive. Donors collected the
toiletries provided each day by hotels during
vacations and work trips and purchased toiletries
and razors, which were donated to Mary’s Place.
• Year round – Additional Activities. We published
a list of legal clinics in every Washington State
county where there is a WDTL member present and
encouraged participation. We also publish pro bono
opportunities, such as the WSBA’s First Responders
Wills Clinic (for which some committee members
volunteered this year and last), and volunteer and
fundraising opportunities near and dear to the
hearts of our WDTL members, such as the MS Walk
in the spring.
And there is more to come before 2017. October 2016 the Golden Coat Award Drive is aimed at collecting coats
Continued on Page 13
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Amicus Committee From Page 10
focus of the lawsuit. The issue
was reserved by the majority for a
future case in which it is fully before
the court.
Future Activity of Interest
The amicus committee recently
filed a brief with the Washington
Supreme Court supporting the
defendant’s Petition for Review in
a “pure” product liability case. Noll
v. Special Electric Company, Inc.,
Case No. 91998-4, was accepted
on September 28, 2016, for review.
Oral argument has not yet been
scheduled, but WDTL will seek to
file an amicus brief in support of the
defense in that appeal. We expect
Noll to focus on whether the test for
specific jurisdiction over a foreign
component part manufacturer who
does not sell its product into the
state requires at least proof of the
manufacturer’s awareness that its
product was being incorporated into
products that were being sold in
Washington – an issue that was not
reached in LG Electronics.

12

Members who have issues of
interest on appeal or being
considered for appeal, please
contact Stewart Estes, Chair of the
Amicus Committee.

Asahi Metal Indus. Co. v. Superior Court,
480 U.S. 102, 109–13, 107 S.Ct. 1026, 94
L.Ed.2d 92 (1987) (lead opinion of O’Connor,
J.); id. at 117–21, 107 S.Ct. 1026 (Brennan,
J., concurring); id. at 122, 107 S.Ct. 1026
(Stevens, J., concurring).

1
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Chris Nicoll has been practicing law for over
36 years and is one of the founders of the
Seattle firm, Nicoll Black & Feig PLLC. Nicoll
Black & Feig is a litigation and insurance
boutique that focuses on insurance
coverage, bad faith defense and maritime
litigation and transactions. In his maritime
practice, Chris represents many foreign
companies, leading to regular consideration
and litigation of jurisdictional questions.
Chris is an active participant in the WDTL
Amicus Committee. You can learn more
about Chris’ practice and Nicoll Black & Feig
at www.nicollblack.com.

Blog it, Vlog it From Page 11

The group of WDTL members and their families getting close for a picture at Wellspring’s Baby Boutique.

Volunteering at Wellspring’s Baby Boutique

Winter 2016

and cold weather accessories
for people of all ages. They will
be donated to organizations who
provide them for free to the poor
and homeless in the communities
where they are collected. If you
are interested in captaining a team,
please contact Heather Proudfoot at
carr8025@gmail.com. November
2016 - we will be partnering
with Food Lifeline to collect and
distribute food to those in need. If
you are interested in captaining a
team, contact Maggie Sweeney
at maggie@wdtl.org. Also, look
forward this fall to attending in
person or by webinar a free CLE on
how to make pro bono work in a for
profit firm. Details to come. Until
year’s end - we are again collecting
toiletries this year, with donations
going to Wellspring. If you or your
office is interested in collecting and
donating, please contact Heather
Proudfoot or Maggie Sweeney. As
for 2017, stay tuned (or join us)! We
are hard at work, making plans for a
year that makes a difference.
Heather Proudfoot is the chairperson of the
WDTL Pro Bono and Community Outreach
Committee, and she serves as a member of
the WDTL Board of Trustees.
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Women’s Commission Promotes
Gender Parity and Fosters
Connections Among Members
By Rachel Reynolds, Sedgwick LLP, and Jillian Hinman, Forsberg & Umlauf, P.S.

The WDTL Women’s Commission
recently celebrated its one year
anniversary with the Second Annual
Women’s Networking Lunch at
the WDTL Annual Convention
in Whistler, BC, in July 2016.
The Women’s Commission was
created to provide opportunities
for members to network and build
relationships, for professional
development, and to address
gender-based challenges in the
legal industry.
As previously reported, on January
12, 2016, the Women’s Commission
held its kick-off meeting. An
exciting group of women, and
one male ally, gathered to identify
areas of need and develop action
plans, resulting in a number of
opportunities.
On March 8, 2016, the Women’s
Commission hosted a lunch
presentation by Jill Schmid, Ph.D.,
from Sound Jury Consulting. Dr.
Schmid, spoke about the impact
of gender on communication and
perception.
On May 25, 2016, the Commission
held a breakfast event featuring
Schwabe Williamson Wyatt Partner
Averil Rothrock. Ms. Rothrock
educated the attendees regarding
court decisions issuing sanctions
for disparaging remarks made to
counsel, her article in NW Lawyer
Magazine, and how to handle
inappropriate gender-based

conduct when it arises in practice.
Ms. Rothrock’s presentation was
followed by lively and informative
small group discussions aimed at
handling inappropriate conduct in
practice here in Washington.
The Second Annual Women’s
Networking Lunch was highlighted
by remarks from WSBA President
Robin Haynes. Ms. Haynes spoke

about authenticity in the practice of
law and in life, leaving the audience
feeling motivated and uplifted.
Exciting new programming is being
planned for the upcoming year,
but we always welcome additional
insights. The Commission is
inclusive by design, and we
Continued on Next Page

INDEPENDENT MEDICAL EvALUATIONS
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Operations Director is
educated Paralegal and
brings 20 years’ legal
experience to NWME
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Transparent and
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On-Demand Consultant
Recruiting
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“Let us coordinate your next IME
and experience the NWME difference!”
www.nwmedicalexperts.com
866.276.0505 | scheduling@nwmedicalexperts.com
600 University Street, Suite 2325, Seattle, WA 98101
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welcome you to bring your ideas
and enthusiasm to the group. If
you have questions or would like
to join the Women’s Commission,
please contact Rachel Reynolds
or Jillian Hinman, co-Chairs of the
Commission.
Please join us for the next Women’s
Commission event, speed
networking, on October 27th.

RACHEL REYNOLDS is a veteran trial
attorney who defends companies against
claims involving complex litigation, product
liability, and catastrophic personal injuries
involving automobiles, appliances, energy
and chemical products, and medical
devices and equipment. Ms. Reynolds has
successfully tried more than twenty cases
to verdict in Washington and California state
courts, receiving unanimous jury verdicts in
her clients’ favor more than 90 percent of
the time

JILLIAN HINMAN is an associate at Forsberg
& Umlauf, P.S. She practices in the fields
of insurance coverage, insurance special
investigations (SIU), bad faith, insurance
defense and general corporate defense.
Jillian has spent the majority of her practice
representing insurance companies and their
insureds, as well as corporations in breach
of contract and tort defense.
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WDTL Deploys Leadership and
Expertise in Olympia—Efforts
Demonstrate WDTL Effectiveness
on Key Legislative Issues
By Mel Sorensen and Brad Smith

For the past two years WDTL
leaders have taken action to
oppose various versions of HB
1248—a controversial measure
that would have substantially
increased the jurisdictional limits
for matters subject to mandatory
arbitration. This year, at a hearing
before the Senate Law & Justice
Committee on February 18, WDTL
Past President Melissa Roeder and
WDTL Executive Director Maggie
Sweeney testified against the bill.
This year’s version of the bill would
have increased the dollar amount
for matters subject to mandatory
arbitration by 50%--from $50,000
to $75,000. Earlier versions of the
bill proposed a full 100% increase
in the dollar amount, which would
have lifted the standard for matters
subject to MAR to $100,000. The
WDTL, together with national
insurance trade associations, agent/
broker groups, individual insurers,
and the Washington Liability Reform
Coalition testified in opposition to
the bill. Representatives from the
Washington Association for Justice
testified in support of the measure.
The bill was introduced in 2015
by Rep. Matt Shea (R, 4th
District). The original measure
included two major elements—
an uncontroversial provision to
increase the jurisdictional limit of
District Court regarding civil actions
from $75,000 to $100,000 and an

unrelated provision to increase the
dollar amount of matters subject to
mandatory arbitration from $50,000
to $100,000 (subject to approval
of the superior court judges for
each county that provides for
mandatory arbitration). In 2015 the
Washington Defense Trial Lawyers
Association flagged the MAR issue,
and testified against the proposal
when it was considered in the
House. Last year the bill passed
the House and was considered
by the Senate Law and Justice
Committee. The WDTL, together
with other opponents, expressed
concern that the proposal would
likely increase the number of trial de
novo appeals. Concerns were also
expressed that a high percentage of

arbitrators maintain active personal
injury practices representing
plaintiffs, and sometimes come to
arbitrations with a “point of view”.
Additionally, opponents pointed out
that arbitrators frequently maintain
a “split the difference” mentality
during arbitrations—obviously an
unattractive circumstance for a
defendant who believes that the
claim he/she is defending is without
merit. In 2015 the bill died in the
Ways and Means Committee where
it was referred for consideration of
a fiscal note projecting increased
costs for to the state for claims
that are subject to MAR. The bill
died in the Senate Ways and Means
Committee without being brought to
a vote.
Continued on Next Page
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This year, the version of the bill
that passed the House and which
was considered by the Senate Law
and Justice Committee, followed
the structure from the Senate
Committee amendment in 2015—
increasing the dollar amount for
matters subject to MAR from the
current level of $50,000 to $75,000,
rather than pushing it to the
$100,000 reflected in the original
measure. Because the jurisdiction
of District Courts for civil actions
was increased to $100,000 in a
separate piece of legislation, that
provision was removed from HB
1248. Proponents hoped that
by incorporating the language
approved last year by the Senate
Law & Justice Committee that
the bill would receive an easier
reception in the Senate this year.
The WDTL, together with insurers,
the Liability Reform Coalition, and
others made it clear that the bill is
objectionable, even with the revised
language. In their testimony this
year, WDTL past President Melissa
Roeder and WDTL Executive
Director Maggie Sweeney asserted
that the bill would significantly
increase the number of matters that
are subject to MAR, and that the
proposal would likely damage civil
defendants by driving up the value
of claims. They pointed to the fiscal
note that made similar arguments,
projecting increased claims costs
for the state. The WDTL testimony,
together with the fiscal note on the
bill, proved pivotal to the outcome
of the bill again this year. Although
the measure was approved by the
Senate Law & Justice Committee,
it was immediately referred to the
Senate Ways & Means Committee.
The referral followed the same track
that the bill took during the 2015
Continued on Page 20
18

Winter 2016

Accidents Happen...
People fall, things break and products fail in all kinds
of environments on a daily basis. ARCCA’s team of highlytrained experts is well versed in the applicable codes
and standards used to assess liability and can effectively
navigate case issues to uncover how and why a particular
incident occurred. Our biomedical experts and forensic
engineers can also determine whether any injuries claimed
could have resulted from that particular event.
When you have questions about your liability case
and need fast answers, ask an expert. Ask ARCCA.

Accident Reconstruction | Crashworthiness | Failure Analysis
Premises Liability | Biomechanical Injury Analysis
800.700.4944 • ARCCA.com
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session. The measure was not
considered by the Senate Ways &
Means Committee, and was killed
at the end of the 2016 legislative
session.
The MAR provisions in HB 1248
were among the highest priorities
for plaintiff lawyers during the 2015
and 2016 legislative sessions. In
2015 and again this year the
WDTL took timely action, bringing
expertise and leadership to the
State Capitol at just the right time.
The result was a decisive win for the
WDTL and other stakeholders who
approach civil justice issues from a
defense point of view.

MEL SORENSEN has more than thirty years
of experience representing insurers, health
care interests and other regulated industries
before the Washington State legislature
and various state agencies. Mr. Sorensen’s
government relations practice emphasizes
legislative and regulatory representation,
including matters before the Washington
State Office of the Insurance Commissioner.
BRAD SMITH is a principle with Ewing
Anderson, P.S. in Spokane WA. His practice
emphasizes insurance coverage and defense
litigation. Before joining the Bar in 1986, he
was a registered lobbyist in Olympia during
the 1983 legislative session, representing the
interests of small businesses.

Forensic Scientists
Forensic Engineers
Expert Witness
Litigation Support
Fire Investigation
Digital Forensics
www.ptclwg.com

Offices Worldwide

888.782.3473

INDEPENDENT MEDICAL
EVALUATIONS & CHART REVIEWS

The MACHAON team makes your job easier:
Scheduling of IMEs when you need them.
Communication with the patient or their legal representative to
arrange a convenient date and time, decreasing the occurrence of no shows
Recruiting the appropriate Physician specialties for your exams.
Quality Assurance of reports to make sure all your questions are answered.
We will, at your request, arrange Transportation, Interpreters, and Diagnostic tests.

“A Classic Return To Service”
MACHAON.org ~ MACHAON Medical Evaluations, Inc.
206-323-1999 ~ Toll Free 1-888-303-6224 ~ Fax 206-323-1188
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Welcome New Members
Michael Eliott Chait
Montgomery Scarp PLLC
Referred by Tom Montgomery

Anne E. Minden
Minden & Associates, LLC
Referred by James Cronin

Erin Patricia Fraser
Sedgwick LLP
Referred by Rachel Tallon Reynolds

Benjamin J. Lantz
Keller Rohrback L.L.P.

Michael David Slater
Lorber Greenfield & Polito LLP

David James Russell
Keller Rohrback L.L.P.

Richard Pierce Rand
Johnson Graffe Keay
Moniz & Wick LLP

Aubrie Hicks
Christie Law Group, PLLC
Referred by Robert L. Christie

Sara E. Baynard-Cooke
City of Vancouver
Referred by Dan Lloyd
Daniel L. Syhre
Betts, Patterson & Mines, P.S.
Jeanine Blackett Lutzenhiser
Heller Wiegenstein PLLC
David Albert Shaw
Williams Kastner
Robert Wilke, II
Gordon Thomas Honeywell, LLP
Referred by Joanne Blackburn

Daniel Walter Rankin
Preg O’Donnell & Gillett PLLC

Michelle Taft
Johnson Graffe Keay
Moniz & Wick LLP

Jaron A Robinson
Law Offices of Day & Hansen
Referred by David Hansen

James P. Brady
Foley & Mansfield
Referred by Melissa Roeder

Kimberly A. West
Mix Sanders Thompson, PLLC

Brian G. Buron
Wilson Smith Cochran Dickerson

Holly D. Shull
Tim Whitters & Associates
Referred by Mark Conforti

Blair I. Fassburg
Williams Kastner
Referred by Rodney Lumberger, Jr

WDTL Events Calendar for 2016-2017
(register online at www.wdtl.org)
September
20
South Central WA Judicial Reception - Yakima
October
9
Defender Donut Dash - Seward Park
13
19-22

Judges’ Reception, Seattle –
Davis Wright Tremaine

23

CLE - Annual Construction Law Update
CLE – PSAA and WDTL Joint Symposium
April
CLE - Insurance Law Update –
Jason Vacca - Convention Center

CLE – Annual Ethics Seminar

January
24
South Sound Judicial Dinner acific Grill, Tacoma

Eastern Washington Judicial Reception –
The Davenport Hotel, Spokane

March

DRI Annual Meeting – Boston		

December
9
CLE – Annual Tort Law Update
19

February
15
Seattle University Law Speed Networking Event –
2nd Floor Gallery

July
13-17

Winter 2016

Annual Meeting & Convention –
Inn at Laurel Point, Victoria B.C.
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WSBA#

OSBA#

3.

If you were referred to WDTL by a fellow attorney, please list name here:

4.

2016-2017 Membership Dues
Optional: WDTL is committed to
the principle of diversity in its
membership and leadership.
Accordingly, applicants are
invited to indicate which of the
following may best describe them:
African American

5.a. YES! I would like to serve on the
following WDTL Committees
Amicus
Practice Development
Comm. Serv./Pro Bono
Programs
Convention
Publications
Court Rules
PR/Speakers’ Bureau
Diversity
Strategic Planning
Judicial Liason
Women’s Commission
Legislative
Young Lawyers
Membership

5.b. YES! I would like to join the following sections

Caucasion
Asian American

Auto & Trucking
Asbestos/Toxic Torts
Commercial Litigation
Construction
Corporate Counsel
Employment
Expert List-Serve
Government Liability

In-House Counsel
Insurance
Maritime
Premises Liability
Product Liability
Professional Liability
Workers’s
Compensation

Multi-Racial
Hispanic
LGBT
Native American
Other:
Gender:

6.

7.
Please make check payable to: WASHINGTON DEFENSE TRIAL LAWYERS and mail to:
Maggie Sweeney, 800 Fifth Avenue, Suite 4141, Seattle WA 98104
Or scan with credit card information to maggie@wdtl.org
Payment:

MC

VC

AmEx Expires:

/

#

Credit Card Authorization Signature
Questions? Contact Maggie Sweeney, WDTL Executive Director at (206) 749-0319 or maggie@wdtl.org

8.
9.
Winter 2016
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