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WDTL Legislative Efforts Defeat
Mandatory Arbitration Bill
By: Rachel Tallon Reynolds

For the third year in a row, WDTL legislative efforts
have helped to defeat legislation which would double
the jurisdictional limit for mandatory arbitration to the
detriment of defendants throughout the state.

arbitrator. The bill also contained a provision to increase
the filing fee for mandatory arbitration and the fee for trial
de novo to $400.

The WDTL testified in vehement opposition to a
The WDTL Legislative Committee, led by Spokane
doubling of the jurisdictional limits, largely due to the
attorney Brad Smith, works tirelessly to monitor
structural issues existing within the current mandatory
legislation that would affect WDTL members and their
arbitration system which operate to the detriment of
clients. For the past three years, legislation which would
WDTL’s clients. First, WDTL testimony explained that
increase the jurisdictional limit for
the District Court system provides
mandatory arbitration throughout the
an appropriate venue for cases
state has been opposed by the WDTL
valued up to $100,000 while also
and the insurance industry.
allowing expedited trials and
limiting discovery. Thus, increase
On March 16, 2017, President-Elect
of the jurisdictional limits in the
Lori O’Tool, Secretary Rachel Tallon
mandatory arbitration system is
Reynolds, and WDTL Lobbyist
simply unnecessary. Second, the
Mel Sorensen testified before the
current arbitration system is unfair to
Senate Law & Justice Committee
defendants who are forced to defend
in opposition to House Bill 1128
cases in less than two months while
regarding Civil Arbitration. Executive
Rachel Reynolds, Maggie Sweeney, and Lori O’Tool
the plaintiff has more than
Director Maggie Sweeney also traveled
in Olympia to testify on behalf of WDTL
				
three years to prepare their claims.
to Olympia in support of WDTL’s testimony.
Moreover, the limits on discovery render defendants
unable to meaningful defend themselves because
HB 1128, as originally drafted, would have increased the
they are unable to discover information regarding prior
mandatory arbitration jurisdictional limits from $50,000
medical records and alternate causation. Mandatory
to $100,000. The bill further contemplated setting
arbitration further offers “relaxed” rules of evidence, which
hearing dates 21 to 75 days from the date of assignment
often operate as a complete abrogation of evidentiary
of the case to an arbitrator and limiting discovery to a
standards. These structural deficiencies would only be
request for physical or mental examination of a party,
magnified in cases involving damages up to $100,000.
requests for admissions, and the deposition of another
No doubt the increase in jurisdictional limits would result
party unless additional discovery is authorized by the

Mandatory
arbitration
further offers
“relaxed” rules
of evidence...

Continued on Page 3
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Legislative Efforts From Page 1
in an increase in different types of
filings, including products liability,
employment, and commercial
disputes, in which defendants would
be even further prejudiced by a lack
of discovery. Distilled, the current
mandatory arbitration process is not
a fair system to defendants and it is
not working well and WDTL argued
that the current system needs to be
remedied before an increase.
After hearing testimony in support
from WSAJ members and in
opposition from WDTL members,
the Association of Washington
Businesses, and various insurance
industry representatives, the bill
was ultimately killed. The bill was
referred to the Senate Ways and
Means Committee, but it was never
scheduled for a hearing or brought
to a vote before the fiscal committee
cutoff for approval. This result
benefits our members and clients.
Similar legislation will likely be
proposed in 2018, and the WDTL will
be prepared to again oppose this and
other efforts to create or perpetuate
inequity in the civil justice system.

Rachel Reynolds is a veteran trial attorney
who defends companies against claims
involving complex litigation, product liability,
and catastrophic personal injuries involving
automobiles, appliances, energy and
chemical products, and medical devices and
equipment. Ms. Reynolds has successfully
tried more than twenty cases to verdict in
Washington and California state courts,
receiving unanimous jury verdicts in her
clients’ favor more than 90 percent of the time.
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Member Spotlight

Stew Estes

By: Kyler M. Danielson

WDTL thrives through participation
of its faithful members. The Defense
News is proud to highlight its members
in this Member Spotlight column.

days of “rodeo vacation”. When asked
why he stopped riding bulls, Stew
explained “you hit the ground harder
when you get older.”

In this edition, we are pleased to
introduce Stew Estes, a longstanding
member of WDTL, winner of the WDTL
President’s Award in 2008, member
of the Board of Trustees from 2002 to
2003, and former WDTL Amicus Chair.

After undergrad, Stew went directly to
the University of Puget Sound for law
school. At that time, law schools were
experiencing rapid growth. Stew’s tort
law class was featured on the cover
of the Seattle Times to highlight the
large law class sizes compared to the
Stew’s journey towards WDTL
limited legal jobs: “Lawyer Boom:
Stew can trace his family history
Stew Estes at his
desk.
				
Numbers Grow Despite Job Scarcity.”
back to when his ancestors arrived in
During his legal studies, Stew’s concerns about the legal
the United States from England in 1674. During the “Sour
job market grew stronger. In response to Stew’s concerns,
Dough” Gold Rush of the early 1930’s, his grandparents
his father told him over the phone “There’s always room
moved north to seek fortune in Alaska. Despite their
at the top,” and then hung up. Stew understood this
efforts, his grandparents only saw one nugget of gold
statement to mean that if he worked harder than everyone
and they moved south in response to complaints from his
else, then he would have no trouble finding a job.
grandmother about chasing bears away from the tent with
a .410 shotgun that he now possesses.
Fortunately, his hard work paid off. Stew’s career trajectory
took him to a job in Spokane, the Attorney General’s Office,
Stew spent his early years growing up in Tucson, Arizona.
and his current position at Keating, Bucklin & McCormack.
His aspirations towards the law began at a young age.
Stew is thankful of Andrew (“Andy”) Cooley, his friend and
Staying home with a broken nose, Stew watched the
colleague, who supported and encouraged him throughout
Watergate proceedings on television. Senator Sam Ervin,
his career. When asked to describe Andy, Stew explained
an attorney and U.S. Senator from North Carolina, was
that Andy is “the best trial lawyer I know.”
at center stage in investigating the Watergate scandal
Stew was impressed with Senator Ervin’s advocacy,
Stew’s significant contribution to WDTL
understanding of the law, and “simple country lawyer”
Stew served on WDTL’s Amicus Committee for over twenty
persona. Stew traces his legal aspirations to his early days
years. When he first joined the committee, Russell Love
on the couch watching Senator Ervin.
was the acting Chair. Stew describes his introduction to
In undergrad at the University of Arizona in Tucson, Stew
the Amicus Committee as follows: “Russell Love assigned
dabbled in bull riding. Tucson has the largest winter rodeo
me a brief before I could say no.” Fortunately for WDTL,
in the world. During the rodeo, public schools receive two
Continued on Next Page
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Stew Estes From Page 5

Stew Estes riding a bull at the rodeo

Stew’s first brief was not his last. Stew
continued drafting briefs for WDTL
and served as Chair of the Amicus
Committee from 1998 to 2017.
During his reign as Amicus Committee
Chair, Stew managed a team of
amicus brief writers who identified
cases on appeal and prepared briefs.
WDTL’s brief writers work on a pro
bono basis, seeking only the best legal
position without influence or bias.
In his early days with WDTL, Stew
successfully crafted an Amicus Curiae
brief with his friend and colleague
Andy Cooley in Ruff v. County of King.
In Ruff, the Washington Supreme
Court considered whether King
County was negligent in its roadway
maintenance, causing an accident and
injury. 125 Wn.2d 697, 699-700, 887
P.2d 886 (1995). Reversing the Court
of Appeals, the Court explained that a
county’s duty to maintain a roadway
does not require regular road updates
and the county need not anticipate all
imaginable acts of negligent drivers.
Id. at 705.
Twenty years ago, Stew wrote a
law review article on tort reform:
The Short Happy Life of Litigation
Between Tortfeasors: Contribution,
Indemnification and Subrogation
6

After Washington’s Tort Reform Acts.
21 Seattle Univ. Law Rev.101 (1997).
Justice Sanders of the Washington
Supreme Court referred to it as
“astute.” Kottler v. State, 136 W.2d
437, 445-48, 963 P.2d 834 (1998).
It has also been cited in an Italian
comparative law treatise. Rossella
Cerchia, Uno per tutti, tutti per uno.
Itinerari della responsabilità solidale
nel diritto comparato (“One for all,
all for one. Routes of joint liability in
comparative law”) (Giuffrè Ed, Milano,
2009), at 280.
Stew also drafted WDTL’s amicus
curiae brief for a product liability case,
Hiner v. Bridgestone/Firestone, Inc.,
138 Wn.2d 248, 978 P.2d 505 (1999).
The Court in Hiner considered whether
Bridgestone/Firestone should be held
liable for failing to provide a warning
on snow tires. Id. at 251. The Plaintiff
installed the tires on only the front
wheels of a front-wheel drive vehicle
and was injured in a vehicle accident
shortly thereafter. Id. The Court found
that the plaintiff lacked evidence of
proximate cause because Plaintiff did
not demonstrate that she would have
read warnings or that warnings would

have prevented the injury or accident.
Id. at 256-9. The Court also found that
comparative fault under the affirmative
defense of entity liability is not limited
to those liable in a product liability
claim. Id. at 259-262.
Stew’s impact in support of the
defense bar will continue indefinitely.
Stew’s Advice and Hobbies
Stew is a father of four and a newly
empty nester. He takes the daily 6:20
AM ferry from Bainbridge Island. One
of his favorite books is Gould’s Book
of Fish, a novel by the Tasmanian
writer Richard Flanagan about a forger
and thief who was sentenced to prison
in Van Diemen’s Land and ordered by
a prison doctor to paint local fish. In
part, it explores the inability of words
to establish the truth, particularly
when the civil authority fabricates the
historical record to erase evidence of
its atrocities.
Stew practiced with Legal Services
and the Attorney General’s office
before landing at Keating, Bucklin &
McCormack. Based on his experience,
Stew advises young attorneys to not
Continued on Next Page
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Stew Estes From Page 6
pigeon-hole themselves into one
practice area. He believes that a new
attorney should not limit themselves
to one career path at an early stage in
their career.
Had Stew avoided the lawyer life,
he would have been interested in
following Jacques Cousteau’s lead
and studying marine biology. He also
dabbled in repairing motorcycles,
because he raced them in high school.
To this day, Stew owns a road bike
and rides it on occasion.
Kyler M. Danielson is a land use and
environmental associate with Schwabe,
Williamson & Wyatt. She is also the current
Editor-in-Chief of the Defense News. She works
primarily with ports, individuals, and developers
on matters relating to the State Environmental
Policy Act (SEPA), Model Toxics Control Act
(MTCA), local permitting, and compliance with
federal environmental regulations.

“For 20 years Stew served
unfailingly as the chair of the
WDTL Amicus Committee.
In that position, Stew set an
example of professionalism to
which we should all aspire.
Stew Estes and Mike King at the 2017 WDTL
Tacoma Judicial Reception.
				
There is one reason above all
others why WDTL as a friend of the court has gained the trust
and confidence of the Washington Supreme Court, and that
reason is the way Stew conducted our amicus business. He
gathered as members of the committee a group of advocates
who were willing not only to donate their time, but also to
recognize that our clients’ interests would never be well served
save by persuasive advocacy.
Belligerent defense of doomed rules of law, just for the sake
of shouting defiance against the flow of the times, was a
waste of time and worse than a waste of time; Stew knew
that, and he worked tirelessly to assure that WDTL’s amicus
submission stayed on the right side of that tempting line. In
doing so, under Stew’s leadership, the WDTL preserved the
chance of. Every once in a while, persuading a majority of the
Justices that, this time, our side really did have the better of the
argument, as a matter of policy and fairness — in short, as a
matter of justice.”
– Mike King
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WDTL Volunteers Feed the Homeless
By Gauri Shrotriya Locker, Office of the Attorney General, Torts Division.

In February, WDTL members and
guests volunteered at the Seattle
Union Gospel Mission Men’s Shelter
in downtown Seattle. Our group
served breakfast, lunch and dinner,
and also assisted shelter staff with
meal preparation and cleanup.
WDTL volunteers served 898 meals
that day.
The Union Gospel Mission was
very grateful for the assistance,
and our volunteers also enjoyed
the experience. Jennifer Campbell
(Schwabe Williamson & Wyatt),
served on the breakfast shift:
“My husband, Derek Bishop, and
I have volunteered with WDTL at
the Union Gospel Mission for the
last several years. Each time we
have found it to be a humbling, yet
rewarding, experience. We both
learned a lot from this experience,
both from the diners and from our
fellow volunteers. It certainly puts
life in perspective, and it shows
what we can do when we reach out
to help others in our community.
We are both very grateful for this
opportunity to serve.”
Celeste Stokes (Office of the
Attorney General), who served lunch,
echoed that sentiment:
“As always volunteering at the UGM
is a humbling experience. The
unfortunate homeless people are
extremely grateful for the meager
meals we serve. With each piece of
bread I placed on a plate I wondered
how all these people ended up
here and why can’t this problem of
homeless be solved. No one should
have to live like they do, swallowing

whatever bit of pride they ever had to
stand in line for a free meal in a sad
old cafeteria. In our busy lives, it’s
hard to be involved with such causes
but this inspires me to try.”
This was the first year that our
organization served dinner. Heather
Proudfoot, chair of WDTL’s Pro Bono/
Community Outreach Committee,
served on the dinner shift:
“I worked the UGM dinner service. I
got there early and helped prepare
the food, but I also helped serve
it. I was struck by the pervasive
positivity in the kitchen. The staff
was generous and happy and so
kind to us. The guests were all polite
and responsive to a friendly greeting
or smile. It felt good to make people
feel respected.”

Attorneys from Freimund Jackson
& Tardif, Gordon & Rees, Sedgwick
LLP, and Bennett Bigelow & Leedom
also participated that day. For
more information about the Union
Gospel Mission, including volunteer
and pro bono opportunities, please
visit www.ugm.org. For more
information concerning WDTL
community outreach and pro bono
opportunities, or to join the WDTL’s
Pro Bono/Community Outreach
Committee, please contact the
committee chair, Heather Proudfoot
at carr8025@gmail.com or Maggie
Sweeney at maggie@wdtl.org.
Gauri Shrotriya Locker is an Assistant
Attorney General in the Torts Division of the
Washington State Attorney General’s Office.
She is also a member of the WDTL Pro Bono/
Community Outreach Committee and cochair of the WDTL Diversity Committee.
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Defense Successes!
In each edition, the Defense News features successes of our members and
colleagues. WDTL is proud of our defense attorneys and we would like to
share their accomplishments. We would love to hear from you. Please share
your stories with our Editor-in-Chief for publishing in the Defense News.
Jennifer Campbell of Schwabe,
Williamson & Wyatt teamed with a
colleague recently to score a jury
win for the Defendant in a breach of
contract trial in King County Superior
Court. Defendant, an international
group of laboratories, acquired
Plaintiff’s environmental testing
business, and the purchase price
was subject to an earn-out provision.
After the targets set forth in the
earn-out provision were not met,
Plaintiff sued, claiming that Defendant
breached the contract and breached
the duty of good faith and fair
dealing. The jury thought differently.
After seven days of trial and a few
hours of deliberation, the jury agreed
with the defense and rendered a
defense verdict.
Ms. Campbell has been an
active member of WDTL for over
a decade and is currently serving
as its President.
___
In July of 2016, Mike Rogers of Reed
McClure prevailed in a federal IFCA
trial in Seattle involving underinsured
motorist (“UIM”) benefits. The
insured was hit by a car while riding
a bicycle. Her attorney made a
UIM claim, but refused to allow the
insurer to obtain all of the medical
and employment documentation it
requested. The trial was bifurcated.
In the first phase, the plaintiff put on
evidence relating to her head injury
and alleged lost income that were

not available to the insurer prior to
suit. The jury found the insured’s
damages for her bodily injury claim
exceeded the UIM coverage limit.
In the second phase, the same jury
concluded the insured breached her
duty to cooperate in the insurer’s
investigation. The jury found Mike’s
client did not breach the policy
contract, commit bad faith, or violate

the Consumer Protection Act or
Insurance Fair Conduct Act. Judge
Richard Jones limited the insurer’s
liability to the offer it made prior
to trial.
Also, in February of 2017, Mike
Rogers of Reed McClure obtained a
defense verdict in a federal IFCA trial
in Tacoma. The insureds owned a
Continued on Next Page

INDEPENDENT MEDICAL EvALUATIONS
RECORD REvIEWS ChRONOLOgIES
Operations Director is
educated Paralegal and
brings 20 years’ legal
experience to NWME
Specialized in Legal
Exam Facilitation

Flexible Scheduling
Aligning Needs of
Examiner and Examinee
Transparent and
Flexible Invoicing
Budgetary Estimates

On-Demand Consultant
Recruiting

Post Event Coordination

Comprehensive
Stipulation Review

Legal Intensive Quality
Assurance Review

“Let us coordinate your next IME
and experience the NWME difference!”
www.nwmedicalexperts.com
866.276.0505 | scheduling@nwmedicalexperts.com
600 University Street, Suite 2325, Seattle, WA 98101

Spring 2017

9

Defense Successes From Page 9
rental home that was contaminated
by methamphetamine. State
and county regulations permitted
the house to be cleaned using a
“triple wash” method. However,
the insureds insisted on a more
expensive “full gut”, which involved
removal of all walls and ceilings. The
insurer agreed to pay for cleaning
based on the triple wash method. In
a trial before Judge Benjamin Settle,
Mike presented testimony from
the local health officer responsible
for certifying decontamination
and an industrial hygienist. Each
side presented testimony from a
certified clean up contractor. The
jury concluded the position taken by
Mike’s client was reasonable and that
the insurer did not commit bad faith
or violate the Consumer Protection
Act or Insurance Fair Conduct Act.
Mike Rogers represents insurance
companies in coverage litigation,
including commercial general liability,
first-party property, and automobile
coverage areas. Mr. Rogers also
defends “bad faith” claims brought
by policyholders relating to claims
handling and defense obligations.
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Op-Ed
A Revised Law Firm Dress Code
By: Melissa Roeder, with guest Robin Haynes

sense when selecting appropriate business attire and,
if you are unsure, err on the conservative side.”
Why err on the conservative side? Why isn’t the advice
“exercise good taste and common sense when selecting
appropriate business attire and, if you are unsure, be
yourself”? The best attorneys are those that know who
they are. Erring on the side of “conservative” is not, in my
opinion, the best practice. Err on the side of being you.
Trying to look like what others expect you to look is not
a recipe for success. Can you fake it until you make it?
Maybe. But ask yourself this, do you want to? We contend
that the answer is to that question is no.
Melissa Roeder

An Anecdote of Fashion:

Robin Haynes

“Give a girl the right shoes and she can conquer the world.”1
This is a piece of advice I have taken to heart. My love of
law is combined with my love of fashion and a preference
for walking the fine line of “appropriate but made you look
twice.”
My love of shoes and fashion prompted me to ask another
female fashion icon – WSBA President Robin Haynes – to
co-author an article with me. My original thought was
something “light and fluffy” given our mutual love of shoes.
But Robin’s message through her presidency is neither light
nor fluffy. She has taken on big issues that include bias,
feminism and work place equality. Given the significance of
these topics, I brainstormed on how to address fashion in a
thought provoking way. My search led me to a March 2017
article titled “Law Firm Dress Code for Women”2 (LFDCW)
and written by Sally Kane.
I was disheartened after reading LFDCW. The article starts
off with “In the legal industry, appearances matter. The way
you dress can help you command respect, inspire trust
and convey a polished, professional image. Your wardrobe
is a tool to win the trust of supervisors, clients, opposing
counsel and judges.” So far so good, I was on board with
this message. And then Ms. Kane’s position diverged from
mine when she stated, “Exercise good taste and common

Melissa: I have had the honor of practicing law for the
past 17 years and within those 17 years, I’ve worked
with several firms and have had various opportunities
to climb the ladder. I also remember being stalled on
that ladder not due to my work performance, billable
hour requirements or skill-set; but because there were
concerns over the way I dressed.
I am not a conventional dresser. I do not dress in the
manner many people think women lawyers should dress.
I don’t like suits - never have, never will. I happily and
intentionally push the boundaries of business attire. I have
a zest for color, high heeled shoes and patterned tights. I
love this about me. I am thankful to have the confidence to
look past the “how you dress” comments and remain true to
myself. I hope this article will highlight the implicit bias that
women continue to face in the workplace.
Robin: When I started practicing law 11 years ago, and
even before as a law clerk, I tried to dress how a lawyer
was supposed to dress. Skirt suits, button downs, longer
straight dark hair, and the dreaded pantyhose. I worked at
an amazing small firm, and all the other attorneys were men,
many of whom wore jeans on non-client days, but as the
only woman I didn’t think that was appropriate. I joked for
years that the title of my memoir will be “Do I Have to Wear
Continued on Next Page
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Pantyhose to That?” In December,
in open court on a motion docket, a
woman judge asked me why I wasn’t
wearing “pantyhose or tights” – every
other person in the room was a man.
Those who know me now know that
I am not a “pearls and twin sets”
woman. I’ve allowed the WSBA Board
of Governors this year to not wear
suits to Board meetings, because
really, why? Richard Branson has
banned suits completely at some of his
companies because he thinks forced
conformity stifles creativity. I’m not
quite as flashy as Melissa, and much
of my wardrobe is black, but I wear tall
bright heels, big jewelry, a half-shaved
head and am a successful litigator.
I realized when a member of The
Supreme Court asked me how hard it
was to maintain my haircut, that being
me was far more important than erring
on the conservative side.
Melissa: Given our mutual boundaryline pushing, Robin and I have split
up Ms. Kane’s article into four parts:
clothes, shoes, hair and accessories
and have inserted our thoughts and
opinions on each topic. CAUTION: We
do NOT err on the side of conservative.

good choices. Other acceptable
clothing for women includes sweaters
(lightweight, turtlenecks, crew, V-neck
and cardigans), vests (worn with
short or long-sleeved shirts), knit
tops, collared polo shirts and pants,
including khakis, linen blends, silk
or twills.
Both casual and business attire should
be clean, pressed and wrinkle-free,
without holes or frayed areas.
Robin: I agree that your clothes should
be clean and tailored to fit your body.
That’s about all I agree with for Ms.
Kane. As attorneys, there is certainly
a decorum needed for court – I’m not
going to wear jeans there, but a sad
black suit is not the required uniform. I
may prefer black and grey, but a trial is
not a funeral, and if you’d like to wear
blue or red or *gasp* a pattern please
do so.
My clients range from big businesses
to moderate means consumers. I
regularly wear designer denim, heels,
and a blouse to work and no one
cares. Not a single client has ever fired
me because I wasn’t wearing a “linen
blend.” On a Tuesday, I might wear a

leather pencil skirt, and on Thursday, I
may wear a pair of intentionally ripped
jeans. I’m shocked that Ms. Kane
doesn’t mention dresses as acceptable
wear for women attorneys. As women
and even some men know, a dress is
a quick way to be pulled together and
not have to worry if your “coordinated
separates” are acceptable. I neither
golf nor work at Target, so if I’m
wearing a polo shirt, it’s Halloween. I
do not and will not ever own pantyhose
again, and if I wear tights, it is because
I am cold.
At the end of the day what makes you
comfortable is most important. No one
looks professional pulling at an ill-fitting
jacket or tugging on pantyhose that
are sliding down your legs and making
the wearer feel like a bratwurst. If I’m
wearing denim, I am no less capable
of analyzing challenging legal matters
than when I am in wool. If you can see
a bit of my tattoo on a day I’m wearing
a sleeveless top, it does not mean
for a second that opposing counsel
shouldn’t take me seriously—it means
that Spokane is hot in the summer.
Continued on Next Page

1. Clothes
Ms. Kane: For interviews, court
appearances, client meetings,
presentations and related events,
stick to a well-cut suit in conservative
shades such as black, brown, gray or
navy. Skirted suits were formerly the
rule but now pantsuits are acceptable.
Skirts should fall at or below the knee.
For less formal business events and
casual work days, pantsuits and
dressy coordinated separates are
acceptable. Tailored jackets, tasteful
sweaters and pretty blouses paired
with a skirt or dress pants are always
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Dress Code From Page 12
A few weeks ago, I had the privilege
to judge the final round of the YMCA
Mock Trials in Olympia. The four
women among the six finalists had on
the exact same black skirt suit, almost
identical pale blue button downs,
pantyhose, and sensible shoes. I made
sure in my comments to tell them that
color was not the enemy, and as long
as you can walk in them, you can wear
the least sensible shoes they wanted to
in court.

Do Not Mess with Me: Red High
		Heel Pump

2. Shoes

Settlement Talks: These Boots
		 are made for Walking

Ms. Kane: For formal business events,
closed-toe heels or dress shoes in
conservative colors (black, brown, gray,
tan, almond) with hosiery are essential.
The shoes should be in good condition.
For casual business attire, acceptable
footwear includes thin to medium sole
leather shoes, loafers, any updated
style with a low or stacked heel and
open-toed or dress sandals.
Melissa: Seriously? Seriously.
Black, brown, gray, tan and almond.
I would like to add “vomit” to this
color spectrum. Other than shoes
being in good condition, I disagree
wholeheartedly with Ms. Kane. Anyone
who knows me knows my love of
shoes. I am known for my shoes.
People will literally stop and take notice
of my shoes.

“I Got This” Swag Walk: Wingtips
		from Leroy’s
Where the Hell am I: Sorel Boots
No Joking Around: Practical Flat
Innocent on the Outside,
		 Ferocious Litigator on the
		Inside: Mary Jane’s

Walking the Line: 5 Inch Stilettos
Hanging with the Locals:
		Cowboy Boots
Say What?: Flip Flops - No. Just
		 plain no. (Ms. Kane and I agree
		 about flip flops).
I See Right Through You:
		Peep Toe
Maybe you are a black to almond
color kind of woman. Great! Wear
those colors with pride! But please do
not feel your color spectrum is limited.
Whether flats or 5 inch heels, wear

Shoes should be an expression of
you. Shoes should resemble your goal
for the occasion. Shoes should come
in a rainbow of colors ranging from
candy apple red to grass green. Shoes
should reflect your personality and
attitude. For your convenience, I have
created a cheat sheet of shoe styles to
fit your mood:
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what makes you feel best and others
around you will both appreciate and
admire the same.
To “hosiery is essential,” I must
respond: Ms. Kane, have you been to
the Pacific Northwest? Unlike Robin,
I actually love a saucy patterned hose.
But essential? Definitely not.

3. Hair
Ms. Kane: A neat, well-groomed
hairstyle is a must. Long and short
styles are appropriate for women
as long as the style is neat and
professional. For longer hair, classic
styles such as a low ponytail or bun
look polished and professional.
Avoid: Wild, untamed or overly teased
styles, hair dyed in unnatural colors
such as pink or blue, excessive hair
spray, hair that is below waist level and
juvenile styles such as pigtails. These
hair faux pas detract from your image
as a respected professional.
Robin: What is professional hair?
Business in the front and business
in the back? A neat, well-groomed
Continued on Page 20

Washington Supreme Court
Limits Scope of IFCA Claims in
Perez-Crisantos v. State Farm
By: Gregory Worden

In Perez-Crisantos v. State Farm1,
a nearly unanimous Washington
Supreme Court resolved a split of
authority and issued a clarifying
decision that a violation of the
Washington Administrative Code
(WAC) does not give rise to an IFCA
cause of action unless there has
also been an unreasonable denial of
coverage or benefits. That decision
also affirmed the trial court’s order
of summary judgment dismissing
the IFCA, bad faith, and CPA claims
against State Farm. Both aspects of
that decision have the potential to
significantly impact future litigation
by narrowing the circumstances
when an insured may potentially
recover for extra-contractual
damages.
Discussed below are: (1) the state of
the law before Perez-Crisantos; (2) a
recap of the case facts and history;
(3) the holdings in the Supreme
Court opinion; and (4) the potential
impacts of the decision on litigation
against insurers.
1. The Law Before Perez-Crisantos
Prior to the Perez-Crisantos opinion
there was controversy regarding
whether a WAC violation could
provide the basis for IFCA violation
in the absence of an unreasonable
denial of coverage or benefits. That
controversy swirled around the
interplay of the subsections of the
IFCA statute, RCW 48.30.015.

Subsection (1) of that statute
provided for a cause of action when
an insurer unreasonably denied
coverage or benefits to a first party
claimant, stating: “(1) Any first party
claimant to a policy of insurance who
is unreasonably denied a claim for
coverage or payment of benefits by
an insurer may bring an action in the
superior court of this state to recover
the actual damages sustained,
together with the costs of the action,
including reasonable attorneys’ fees
and litigation costs, as set forth in
subsection (3) of this section.”
Subsection (2) of that statute allows
the judge the discretion to triple
actual damages; subsection (3)
provides for an award of attorney
fees; and subsection (5) lists various
regulations whose violation can be
an IFCA violation for the purposes
of determining whether to triple
damages under subsection (2)
or to award attorney fees under
subsection (3).
A split of authority developed
regarding whether a violation of a
regulation identified in subsection (5)
allowed for an IFCA cause of action
if there was not the unreasonable
denial of coverage or benefits
identified in subsection (1).
Under the majority position, only an
unreasonable denial of coverage or
benefits would allow an IFCA cause

of action. For example, in the 2012
Western District Court case Pinney
v. American Family Mut. Ins. Co.2,
the Court held that violations of the
WACs alone were not sufficient to
sustain an IFCA cause of action
without an unreasonable denial of
coverage or payment.
Prior to Perez-Crisantos at least
14 U.S. district court cases
adopted that position and the
one Washington Court of Appeals
decision touched on the issue,
Ainsworth v. Progressive Cas. Ins.
Co3; had similar language consistent
with the majority position.
However, a minority position also
developed where courts held that
a violation of a WAC regulation was
a sufficient basis for an IFCA cause
of action even in the absence of an
unreasonable denial of coverage
or benefits. The most prominent of
those cases was the 2015 decision
from the U.S. District for the Eastern
District of Washington in Langley v.
Geico,4 where the Court implied an
IFCA cause of action for violation of
the regulations set out in subsection
(5) based on reasoning that to do
otherwise would render parts of the
statute superfluous. In addition, the
Langley court cited to language in
the voters pamphlet to support its
conclusion that there was an implied
cause of action for a WAC violation.

Continued on Next Page
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Perez-Crisantos v. State Farm From Page 14
Further, while relatively few cases had adopted that
minority position, that position was reflected in the IFCA
jury instruction, WPI 320.06.01, which read:
		 (Name of plaintiff) claims that (name of insurer) has
		 violated the Washington Insurance Fair Conduct
		 Act. To prove this claim, (name of plaintiff) has the
		 burden of proving each of the following
		propositions:
		 (1) That (name of insurer) [unreasonably denied a
		 claim for coverage] [unreasonably denied payment
		 of benefits] [or] [violated a statute or regulation
		 governing the business of insurance claims
		handling]; (emphasis added)
Thus, before Perez-Crisantos, insurers, insureds,
attorneys, and courts faced substantial uncertainty when
evaluating and litigating IFCA claims.
2. Perez-Crisantos Case Facts and Procedural History

receiving that medical opinion, State Farm reiterated its
position that no UIM benefits were owed.
Perez-Crisantos filed suit alleging contractual and
extra-contractual claims, the extra-contractual claims
were stayed, and the UIM contract claim went to MAR.
The arbitrator found the shoulder surgery was accident
related but that the chiropractic care was excessive,
and the arbitration award resulted in a net award to the
insured of about $24,000. Neither side asked for a trial
de novo and State Farm paid the award.
After the arbitration award and payment, Perez-Crisantos
amended his complaint to clarify that he was bringing an
IFCA cause of action based in part on WAC regulations.
In particular, he alleged that State Farm had violated
WAC 284-30-330(7) by forcing him to litigate to recover
“amounts due under an insurance policy by offering
substantially less than the amounts ultimately recovered
in such actions.” Before the trial court and later the
Washington Supreme Court, Perez-Crisantos argued

The Perez-Crisantos case was in many respects a typical
UIM value dispute where the insurer and insured disagreed
about claim value and where the insured sought to employ
the IFCA statute, the CPA, and the tort of common law bad
faith to leverage extra-contractual damages when the trier
of fact determined that UIM damages were greater than the
insurer’s evaluation and offer.
Mr. Perez-Crisantos was involved in a rear end car
accident, fault was not disputed, and Perez-Crisantos
received $25,000 liability limits from the at fault
driver’s insurer. Perez-Crisantos claimed over $50,000
in medical bills with the majority of those bills being
for a shoulder surgery. State Farm PIP paid for some
shoulder treatment before the $10,000 PIP limits were
exhausted. In evaluating the UIM claim, State Farm
disputed shoulder injury causation when no shoulder
complaints were seen in the medical records for several
months after the accident. State Farm’s evaluation of
the claim concluded that Perez-Crisantos had been fully
compensated by a combination of the $25,000 liability
limits and the $10,000 paid in PIP such that no UIM
benefits were owed.
The attorney for Perez-Crisantos objected complaining
that the adjuster was not a medical doctor. In response,
State Farm had the records reviewed by a medical doctor
whose opinion supported the adjuster’s conclusion. After
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Perez-Crisantos v. State Farm From Page 15
that the disparity in what Perez-Crisantos characterized
as State Farm’s “zero offer”5 and the $24,000 ultimately
recovered at arbitration was a violation of WAC 284-30330(7) and argued that because State Farm had violated
WAC 284-30-330(7) there were per se violations of both
the IFCA statute and the CPA.
The argument made by Perez-Crisantos was remarkable
because it was contrary to prior cases which had
rejected this proposition; that a disparity between an
offer and an arbitration award alone established a
violation of WAC 284-30-330(7).
In addition, the attorney for Perez-Crisantos had the
incorrect belief that State Farm’s evaluation resulted
from an incentive program to lower claim payments
and Perez-Crisantos sought discovery about State
Farm’s incentive programs and the personnel files of
State Farm employees involved in processing his claim.
State Farm resisted that effort and the Court allowed
some discovery about the employee compensation and
incentives but declined to order State Farm to release
the personnel files themselves.
Both parties brought motions for summary judgment.
Perez-Crisantos moved for partial summary judgment,
contending that State Farm had violated WAC 284-30330(7)’s prohibition on making a first party claimant
litigate to recover “amounts due under an insurance
policy by offering substantially less than the amounts
ultimately recovered in such actions.” He also argued
that State Farm’s summary judgment motion was
premature because discovery on State Farm’s employee
incentive program was not complete.
State Farm moved for summary judgment dismissal
arguing that there was no genuine dispute that it had
acted reasonably and in good faith throughout the
claims process, and the parties merely had a reasonable
disagreement about the value of the claim. In doing
so, State Farm cited to U.S. District Court decision
in Country Preferred Ins. Co. v. Hurless6 where the
court had dismissed claims for IFCA violation and CPA
violation in a situation where (1) the insured demanded
payment of UIM policy limits of $250,000; (2) the insurer
disagreed as to the value of the UIM claim based on a
question of whether the accident caused the insured
to be disabled from working; (3) the UIM contract claim
proceeded to arbitration with the arbitrator awarding

$995,694 – which was almost four times the policy limit;
(4) the insurer paying the policy limits after the arbitration
was completed; and (5) the court holding that because
the delay in payment was motivated by a reasonable
dispute as to the amount of wage loss, there was not
an unreasonable denial of payment of benefits so as to
trigger IFCA or CPA liability.7
The trial court in Perez-Crisantos found no evidence
of unreasonable conduct, denied Perez-Crisantos’
summary judgment motion on WAC 284-30-330(7),
and granted State Farm’s summary judgment motion
dismissing all claims.
Perez-Crisantos sought direct review to resolve the
split of federal court authority regarding whether a WAC
violation provides a cause of action under IFCA, and the
Supreme Court granted direct review.
3. Supreme Court Opinion
The Supreme Court opinion in Perez-Crisantos resolved
both the broad issue of whether a WAC violation provides
a cause of action under IFCA absent an unreasonable
denial of coverage or benefits and the more narrow issue
of whether the trial court was correct in granting State
Farm summary judgment in this particular case.
In the first paragraph of the opinion, the Supreme Court
resolved the broad issue by holding that a WAC violation
did not provide an IFCA cause of action unless there had
been an unreasonable denial of coverage or benefits:
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In 2007, the legislature passed, and the voters of
this state ratified, HN1 the Insurance Fair Conduct
Act (IFCA), RCW 48.30.015. IFCA gives insureds a
new cause of action against insurers who
unreasonably deny coverage or benefits. RCW
48.30.015(1). IFCA also directs courts to grant
attorney fees and authorizes courts to award triple
damages if the insurer either acts unreasonably or
violates certain insurance regulations. RCW
48.30.015(2)-(3), (5). These regulations broadly
address unfair practices in insurance, not just
unreasonable denials of coverage or benefits. RCW
48.30.015(5). We are asked to decide whether IFCA
also created a new and independent private cause
Continued on Next Page
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Perez-Crisantos v. State Farm From Page 16
		
		
		
		
		
		

of action for violation of these
regulations in the absence of
any unreasonable denial of
coverage or benefits.
We conclude it did not
and affirm.8

In explaining its reasoning, the Court
acknowledged that the relationship
between subsections (2), (3) and (5)
of the IFCA statute was “vexing;”
acknowledged the split of opinion in
the federal courts; and concluded
that the legislative intent did not
support creating an implicit IFCA
cause of action.9
Further, while the Court
characterized the IFCA statute as
being ambiguous, it cited to the
Amicus brief of the AIA to point
out that the IFCA statute’s ballot
title did not suggest an intent to
create a private cause of action for
regulatory violations.10 In addition,
the Court recognized that its

decision was contrary to the WPI
pattern instruction but noted that
jury instructions are not the law and
commented that “If the legislature
truly intended to create a third
IFCA cause of action arising out
of subsection (5), they would have
utilized the same or similar language
as in subsection (1).11”
Eight justices joined in the holding
limiting the scope of the IFCA statute
- with Justice Stevens concurring
that dismissal was proper but
asserting that it was unnecessary
to reach the issue of whether there
was an implied IFCA cause of action
for a WAC violation. In a responsive
footnote, the eight member majority
made clear the Court’s intent to
resolve the split of authority stating:
		
		
		
		

The concurrence, purporting to
avoid confusion surrounding
IFCA’s purpose and scope,
instead would perpetuate

		 the confusion that already exists.
		Compare Langley, 89 F. Supp.
		3d 1083 (implied cause of
		 action), with Workland, 141 F.
		Supp. 3d 1148 (no implied cause
		 of action). It simply prefers the
		 current confusion to a clear
		 holding that subsections (2),
		(3), and (5) of IFCA do not create
		 an independent implied cause of
		 action in addition to that expressly
		 created in subsection (1).12
The Court then went on to rule on
the more narrow issue of whether
the trial court properly granted State
Farm summary judgment dismissing
all claims and affirmed the trial
court in doing so. In affirming the
trial court’s grant of summary
judgment, the Supreme Court made
some holdings that are potentially
important beyond the IFCA context.
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Perez-Crisantos v. State Farm From Page 17
First, the Court reaffirmed the holding in Am. Mfrs. Mut.
Ins. Co. v. Osborn13 that the disparity between an offer
and an award alone does not establish a violation of
WAC 284-30-330(7) with the Court holding “There has to
be something more.”14
Second, the Court rejected Perez-Crisantos’ argument
that State Farm’s payment of PIP benefits could be
that “something more.15” That holding is potentially
important because, while courts in other jurisdictions
have rejected the contention that an insurer’s payment of
PIP benefits was relevant to whether it was reasonable in
denying UIM benefits, that issue had not been previously
addressed by the Washington appellate courts.
Third, the opinion reaffirmed that an insurer does not
violate the CPA unless it acts unreasonably:
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		
		

A CPA claim can be predicated on a violation of
WAC 284-30-330. Kallevig, 114 Wn.2d at 923 (“A
violation of WAC 284-30-330 constitutes a violation
of RCW 48.30.010(1), which in turn constitutes a
per se unfair trade practice by virtue of the
legislative declaration in RCW 19.86.170.”). State
Farm agrees that an insured can establish the first
and second elements of a CPA claim by showing
the insurer violated one of the relevant WAC
provisions. But State Farm contends that PerezCrisantos has failed to make that showing because
he did not present a genuine issue of fact that it
violated any provision of WAC 284-30-330. We
agree. Even taking the facts in the light most
favorable to Perez-Crisantos, as we must, he
has not shown a genuine issue that State Farm
acted unreasonably.16

Fourth, the Court held that the trial judge did not commit
error when she declined to allow discovery into adjuster
personnel files and instead proceeded to grant summary
judgment.17
4. Potential Impacts

Second, it should prevent insureds from establishing WAC,
CPA, or IFCA violations based merely on the disparity
between the insurers’ offer and an arbitration or trial award.
Third, it should result in a changed jury instruction that would
limit IFCA liability to those matters where a jury concludes an
insurer unreasonably denied coverage or benefits.
Fourth, it can be cited for the proposition that the trial
judge should give a jury instruction that an insurer only
violates the CPA if the insurer acts unreasonably, and
it should increase the chance a judge will give such a
reasonableness instruction regarding CPA claims.
Fifth, particularly when cited in conjunction with cases
like Country Preferred Ins. Co. v. Hurless and Keller v.
Allstate Ins., it provides support for the argument that
a legitimate dispute in claim value cannot be the basis
for extra-contractual claims, and it should increase the
chance that an insurer can obtain summary judgment
dismissing extra-contractual claims when there has been
such a value dispute.
Greg Worden, representing State Farm, argued the Perez-Crisantos v.
State Farm case to the Washington Supreme Court in October of 2016.
He is the administrative partner in the Seattle office of Lewis Brisbois
Bisgaard & Smith and a member of the Insurance Law Practice. He
focuses his practice in the areas of insurance coverage and bad faith,
general liability litigation, and appeals. In a career that began in 1994,
he has represented insurers and their insureds in jury trials, bench trials,
and arbitrations; has represented insurers and insureds on appeals; has
provided coverage opinions and advice to insurers; and has served as
an arbitrator in Washington’s mandatory arbitration program.
187 Wn.2d 669, 389 P.3d 476 (2017).
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As noted in the Perez-Crisantos opinion, the trial judge took issue with
that characterization of a “zero offer” stating in the oral ruling, “it verges
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have a basis for a summary judgment.” 187 Wn.2d at 675
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In the ways discussed below, the decision in PerezCrisantos has the potential to significantly impact future
litigation by narrowing the circumstances when an insured
may potentially recover for extra-contractual damages.
First, it should prevent attorney fee driven IFCA suits
based on technical WAC violations.
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Co., 81 Wn. App. 624, 915 P.2d 1140 (1996)).
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Ten Observations and
Tips from Expert Witnesses
By Kristin Baldwin, Pacific Northwest Network of Forensic Expert Witnesses

Expert witnesses regularly engage with litigators,
particularly on the defense side. Each witness has his or
her own observations about how attorneys can be more
effective. Collecting some of these observations, the
Pacific Northwest Network of Forensic Expert Witnesses
(PN2FEW) celebrates its one year anniversary by
addressing the top ten common concerns and issues that
experts run into when hired by litigators.
1. Experts will research the attorneys
Just as attorneys are encouraged to conduct due
diligence on an expert, experts are also encouraged
to conduct their own due diligence on the hiring
party. Experts should do a conflicts check when hired
but should do background on the hiring attorney as
well. Experts recommend that attorneys consider
the following:
		 a. Do not find and hire experts through a
			 Craigslist advertisement;
		 b. Do not provide a verbatim opinion using
			 the expert’s research ;
		 c. Always run a conflict check; and
		 d. Remember that the expert’s professional
			 reputation is on the line.
2. Attorney is purchasing time, not an opinion
When an attorney engages an expert, that attorney
is purchasing time, not an opinion. The opinion should
be honest and based on facts in the record, not wishful
thinking on the part of the attorney. Experts are
expected to be impartial and factual. The attorney may
not like the facts in the case or may not like the opinion
of the expert, but that attorney must respect the
science behind the opinion.
3. Retainer agreements are key to a good
relationship. All the obligations, provisions, terms
and services should be put in very clear,
understandable non-legalese. There should be a
breakdown of services performed and at what rate,
expectations, what materials will be reviewed and
a general timeline. The clearer the document that is
provided, the better the relationship will be between
the expert and the attorney.

4. Talk to your experts about potential conflicts
and prior disqualifications before hiring. While
your paralegal may run a google or a legal database
search on an expert’s name, you won’t get a complete
picture. Expect your expert to give you the
background information on their previous
disqualification. It might have been they were
conflicted out of the case or that the science wasn’t
ready to support their opinion yet. Ethical expert
witnesses will disclose all disqualifications to
hiring attorneys.
5. Discuss scope ahead of time. Attorneys should
expect a phone call with the expert to discuss scope
in detail, length and preliminary issues. Consider
this an important step to avoid communication errors.
Experts will also call the attorney with concerns about
findings before putting anything in writing that might
damage the case. Experts understand that even
drafts may be discoverable – so a phone call about
problems and opinions is preferable.
6. Communicate, Communicate, Communicate.
The attorney should be actively engaged with the
expert so that an unfavorable opinion doesn’t bite back
at the wrong time. Clear communication about
deadlines and details is essential for all parties. An
attorney who files a “preliminary report” because the
expert was rushed risks not having this report or
anything that particular expert produces allowed
into evidence.
7. Hire your expert early. This is probably something
that every attorney would want for themselves. They
know that if a client hires them early, it can help
mitigate problems. This is the same for expert
witnesses. An expert cannot turn on a dime and
produce a report in an hour or two, unless the attorney
wants a lousy and unsupportable opinion. Provide
your expert with all of the necessary materials for
review at the time of hire so that the expert may
conduct a full investigation and reach a full opinion.
Don’t leak out information and hope you get the
opinion you are seeking.
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Dress Code From Page 13
hairstyle seems to suggest straight and
sleek. What if I am a woman of color
with natural hair? Is that too “untamed”
for Ms. Kane? What is excessive
hairspray? Too much that it flakes—I’ll
agree with that. But so much that my
polished bun stays in place, can’t
possibly be excessive.

Melissa: Why so bland Ms. Kane?
When I picture Ms. Kane’s kitchen,
the only seasonings I see are salt and
pepper. Let’s add a little spice to the
recipe. A clunky necklace could be just
the thing to make your outfit “pop.” And
hosiery should be the color and pattern
of your choice as noted above.

I went from long “sleek” hair that I
straightened to a very short pixie cut to
“the Macklemore” before there was a
Macklemore, to its current business on
one side, party on other, half-shaved
head look. I can and have flipped
the part, and no one is the wiser that
the covered part is razor faded, but
I do that as a choice – not because
I have to do so. In addition to the
aforementioned Washington Supreme
Court Justice, I have never received
more compliments on my haircut as
I do now. Not only from teens and
young woman – who apparently think
this style is played and dated. But
from older professional women, and
women my age (40ish) who have said,
“I wish I could have your haircut, but
my husband won’t let me.” Unpacking
that comment would take up all of our
column inches, but you could easily
replace husband with boss or partner.
Not once has my haircut made it
impossible to respond to discovery or
draft an employee handbook. It has
made certain attorneys openly question
my perceived sexual orientation, which
is far more problematic than whether or
not my hair is classic enough.

I had the benefit of trying two cases
last year. After a three week trial,
I spoke with the jury wondering if
the clothes I wear made an impact
– whether positive or negative. So I
asked several jurors the question of
“did you think I dressed appropriately.”
My normal trial attire was a straight,
form-fitting dress, patterned nylons and
high heeled shoes or boots in various
colors, a clunky necklace, and not a
suit in sight.

As a woman with almost black hair
naturally, my caramel-blonde highlights
are just as unnatural as blue would be.

4. Accessories
Ms. Kane: Jewelry and accessories
should be tasteful and limited. Hosiery
should be sheer, tan, nude or another
light color.
20

The response was nearly identical
from each juror. The men looked at me
blankly and said they didn’t notice or
pay attention. I looked “professional”
and that was that. The women jurors
commented that the non-suit look was
refreshing and what I was wearing had
them looking forward to the next day.
The one differing comment I received
was from a woman who said, “Honey,
you can get by with this look at the
West Coast but not the East Coast.”
Maybe she is right. But here nothing
about my atypical trial attire was
perceived negatively or distracted from
the message I was sending. In fact,
something new and different played to
my benefit.
Robin: In closing, I didn’t go to law
school to wear a costume or uniform
every day. I didn’t attend clown college,
and my days of private schooling have
long past. Being a professional is about
how your carry yourself, how you follow
through, how you treat others, and the
quality of your work. It has nothing to
do with your twin set or lack thereof.
Spring 2017

Melissa: I recently sat on the jury of
an eighth-grade mock trial held in
front of Judge Coughenour. These
eighth-grade girls had it right. I saw
a collection of suits, dresses, pants,
colors, ankle boots, heels, flats and
various types of jewelry. Each had
their own style and each seemed
comfortable with themselves (and
that is saying a lot for a 13-year-old).
There was not a glimpse of “essential
hosiery” in sight. These are our future
women litigators and I look forward
to seeing how they change the world
around them.
Melissa K. Roeder, Of Counsel in Foley &
Mansfield’s Seattle office, has more than a
decade of general civil litigation and insurance
defense experience. Well recognized in the
Pacific Northwest asbestos defense community,
she delivers effective and practical solutions
to her clients, who include subcontractors,
equipment manufacturers, and retailers. She
recently served as President of WDTL for the
2014- 2015 season and she is currently serving
as the Washington DRI State Representative.
Robin Haynes practices employment and
commercial litigation at GIANTLegal PLLC.
She is the current WSBA President.
1
There is an ongoing debate on whether this
quote should be attributed to icons Marilyn
Monroe or Bette Midler.

https://www.thebalance.com/law-firm-dresscode-for-women-2164255
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Ten Observations From Page 19
8. Experts are not professional interviewers (except
investigators and psychologists). Expecting an
expert to interview a party and basing their opinion on
that interview sets up the potential for failure. It will be
a garbled testimony since experts are not court
reporters. Sending a court reporter or a third party to
take a written record is more reliable than the interview
notes takes by the expert.
9. Witness preparation is critical, and it’s a two-way
street. Even an experienced expert needs preparation
for your particular case. The opposing attorney is
going to throw curves, so the more the variables can
be limited, the more effective the expert will be.
Discuss the weaknesses of the opinion with the expert
and prepare them for any cross examination by
opposing counsel. Find out what important points
they want to make in the direct examination. The
expert may walk away from the case if you don’t
prepare them adequately because their testimony
will be on record and their reputation will be also
on the record.

10.
		
		
		

Budget for Review Time. Attorneys who don’t
want the expert to spend time reviewing as a part
of preparation time risk stumbles and missteps.
None of us remembers everything forever.

Hiring an expert is a business decision for the attorney.
If the value of the case warrants the cost of hiring an
expert, being careful not hamper the expert. On the
positive side, a good expert witness/attorney relationship
can make a strong case even stronger and increases
your odds of courtroom success.
The Pacific Northwest Network of Forensic Expert Witnesses
association (PN2FEW) was formed in April 2016 to be a clearinghouse
and a formal training arm for expert witnesses with locations in
Washington, Oregon, Idaho, Alaska and British Columbia. As of today,
there are 70 members with all ranges of specialties and more are
being added daily. The database is available online at pn2few.org for
attorneys and paralegals to find experts.
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ECCL Task Force – BOG Votes
By James E. Macpherson

As the WDTL liaison to the Washington State Bar
Association, I have been attending Board of Governors
(“BOG”) meetings on the Escalating Cost of Civil Litigation
(“ECCL”) Task Force. The ECCL Task Force was chartered
in 2011 and was asked to review the court rules and to
provide recommendations for changes that could reduce
the cost of civil litigation. The initial proposed “final” report
was issued in June, 2015. Since that time there have been
voluminous written comments by interested attorney groups
and numerous, lively discussions at BOG meetings.
The ECCL Task Force chose twelve areas to consider, and
the BOG set aside two full meetings to accept public input.
WDTL provided written comments, and I presented those
positions as the issues arose at the BOG meetings, along
with many other presenters. The BOG held several followup meetings on particular ECCL issues, and finally spent
a full day going over each recommendation and voting to
accept or reject the recommendations.
The purpose of this article is to supplement my earlier
submission to the Defense News on the ECCL Task
Force, but a complete report on all of the details would
be prohibitively long. Instead, I will let you know how
the BOG finally voted on each of the twelve areas under
consideration and provide some concluding comments:
1. Initial Case Schedules for all civil cases in either
		 the superior court or the district court.
		 The BOG supported this recommendation by a
		 13 to 0 vote, with 1 abstention.
2. Individual judicial assignment for all civil cases
		 upon case filing.
		 The BOG supported this recommendation by a
		 14 to 0 vote.
3. Two-tier litigation system in superior court cases.
		 The BOG rejected this recommendation by a
		 10 to 1 vote, with 3 abstentions.
4. Mandatory discovery conferences in both superior
		 court and district court civil cases.
		 The BOG supported this recommendation by
		 a 12 to 2 vote.
Continued on Next Page
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BOG Votes From Page 22
5. Mandatory initial disclosures in both superior
		 court and district court civil cases.

7. Adopting a system of presumptive discovery
		 limits in superior court and district court cases.

		 The BOG supported this re commendation by a 9
		 to 4 vote with 1 abstention. These disclosures should
		 be conformed to discovery standards.

		 The BOG rejected this recommendation by a
		 12 to 1 vote, with 1 abstention.

6. Incorporating proportionality as a discovery
		 limit and adding cooperation as a guiding
		 principle in employing the Civil Rules.
		 This recommendation was divided into two topics,
		 with each topic voted upon separately.
		 The BOG rejected incorporating proportionality as
		 a discovery limit by a 12 to 2 vote.
		 The BOG supported requiring cooperation as
		 guiding principle by a 14 to 0 vote.

8. Incorporating parts of the federal rules, as
		 recently amended, into the Washington Court
		 Rules regarding e-discovery.
		 The BOG rejected this recommendation by a
		 10 to 0 vote, with 4 abstentions.
9. Eliminating oral argument for non-dispositive
		 civil motions in superior or district court, unless
		 the court requests oral argument or grants a
		 party’s request for oral argument.
		 The BOG rejected this recommendation by a
		 6 to 7 vote, with 1 abstention.

Continued on Next Page
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BOG Votes From Page 23
10.
		
		
		
		
		

Require a pretrial conference
where parties prepare and
submit a Joint Trial
Management Report followed
by a discretionary hearing
with the court.

		 The BOG supported this
		 recommendation by a 12 to 1
		 vote, with 1 abstention.
11. Proposed District
		 Court Changes.
		 a.
			
			
			

This topic consists of multiple
recommendations to be
addressed to District Court
civil cases.

			
			
			
			
			
			

The BOG voted by a
12 to 1 vote, with 1
abstention, to revise this
recommendation consistent
with the prior determinations
as follows:

			
			

• Initial case schedule issued
on filing (BOG supports);

			
			

• Mandatory early discovery
conference (BOG supports);

			
			
			

• Mandatory initial expert
witness and pretrial
disclosures (BOG supports);

			
			

• Principles of proportionality
(BOG rejected);

			
			

• Principle of cooperation
(BOG supports);

			 • Discovery limits on number
			 of interrogatories (BOG
			 rejected);
			
			

• Federal e-discovery rules
incorporated (BOG rejected);

			
			
			

• Non-dispositive motions
decided on the pleadings
(BOG rejected);

INDEPENDENT MEDICAL
EVALUATIONS & CHART REVIEWS

The MACHAON team makes your job easier:
Scheduling of IMEs when you need them.
Communication with the patient or their legal representative to
arrange a convenient date and time, decreasing the occurrence of no shows
Recruiting the appropriate Physician specialties for your exams.
Quality Assurance of reports to make sure all your questions are answered.
We will, at your request, arrange Transportation, Interpreters, and Diagnostic tests.

“A Classic Return To Service”
MACHAON.org ~ MACHAON Medical Evaluations, Inc.
206-323-1999 ~ Toll Free 1-888-303-6224 ~ Fax 206-323-1188
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BOG Votes From Page 24
b. District court jurisdiction
		 expanded, concurrent with
		 superior court jurisdiction, to
		 include unlawful detainer
		 proceedings under Chapter
		 59.12 RCW, so long as
		 the disputes remain within
		 the jurisdictional limit. The Board
		 of Governors voted to reject this
		 recommendation by an 8 to 5
		 vote with 1 member not present
		 for voting.
c. District court jurisdiction
		 expanded, concurrent with
		 superior court jurisdiction, to
		 include anti-harassment
		 protection orders involving real
		 property, so long as the disputes
		 remain within the jurisdictional
		 limit. The BOG voted to reject
		 this recommendation by an 8 to
		 5 vote with 1 member not
		 present for voting.
12.
		
		
		
		
		

Requiring mediation in
superior court cases before
completing discovery, and
recommending other
alternative dispute
resolution practices.

		 The BOG voted to support this
		 recommendation by an 11 to 2
		 vote, with 1 abstention.
Normally the BOG would send these
results to a rule making committee
to craft the actual language needed
to implement the recommendations.
However, due to the massive effort
involved, the BOG sent a letter to
the Supreme Court with the ECCL
Task Force Report as altered by their
votes. They also included all of the
supporting material as well as all of
the written public input – a massive
amount of material indeed – and
rather gently asked the Supreme
Court for “guidance”, stating “Is there
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interest from the Supreme Court to
consider these rule changes for this
process to proceed?” I am not aware
of any response from the Supreme
Court, but will let you know.
As for a few concluding comments:
Unfortunately, the ECCL Task Force
recommendation on “proportionality”
in discovery was soundly rejected.
Such a rule change would prohibit
highly burdensome discovery
requests in smaller cases, and
require the requesting attorney to
utilize several factors to craft the
appropriate discovery to the parties,
facts, issues and damages involved.
Clearly this would have been
beneficial to defendants forced to
obtain and produce high volumes of
documents in cases that truly do not
warrant “flipping over every rock”.
However, I was very pleased with
the final vote rejecting the ECCL
Task Force recommendation that
all non-dispositive motions be
decided without oral argument unless
specifically allowed by the Court. The
“straw vote” before the discussion
was 7 in favor, 5 opposed, and 2
abstentions. I strongly urged the

BOG to reject the recommendation.
Many “non-dispositive” motions, like
getting a CR 35 exam or striking an
expert, actually have a huge impact
on the litigation, and benefit from
explaining the situation in open court.
We regularly have portions of orders
on such motions revised in subtle
but important ways with the help of
the judge. Fortunately, a few BOG
members were convinced, and the
final vote was 6 in favor, 7 opposed,
and one abstention.
It has been a long, strange ride with
the ECCL Task Force, and we still
await word from the Supreme Court
back to the BOG on how to proceed.
Rest assured that I will be in
attendance at the BOG meeting when
it returns, and will continue to carry
the flag for WDTL on these issues.
Feel free to contact me if you want to
discuss any of the ECCL Task Force
recommendations, or the BOG votes,
in more detail.
James E. Macpherson is a partner at Kopta &
Macpherson and is licensed to practice law
in Hawaii (1977) and Washington (1979). Jim
is a past president of WDTL (1998-99) and
he is the WDTL liaison to the WSBA Board of
Governors.

Accidents Happen...
People fall, things break and products fail in all kinds
of environments on a daily basis. ARCCA’s team of highlytrained experts is well versed in the applicable codes
and standards used to assess liability and can effectively
navigate case issues to uncover how and why a particular
incident occurred. Our biomedical experts and forensic
engineers can also determine whether any injuries claimed
could have resulted from that particular event.
When you have questions about your liability case
and need fast answers, ask an expert. Ask ARCCA.

Accident Reconstruction | Crashworthiness | Failure Analysis
Premises Liability | Biomechanical Injury Analysis
800.700.4944 • ARCCA.com
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Welcome New Members
Keith Liguori
Davis Rothwell Earle & Xochihua
Kristin Fay
Law Office of Alice Brown
Tyler Quilin
Schwabe Williamson & Wyatt
Rosa Ostrom
Schwabe Williamson & Wyatt
Stephen Seely
Seattle University School of Law
Dean Williams
Seattle University School of Law
Timothy Parker
Gordon Thomas Honeywell
Timothy Nault
Kirkpatrick & Startzel, P.S.
Stephanie McNulty
Tyson & Mendes, LLP

WDTL Events Calendar for 2017-2018
(register online at www.wdtl.org)
June
30
July
13-17

CLE-Auto and Trucking
Annual Meeting & Convention –
Inn at Laurel Point, Victoria B.C.

October
4-8
DRI Annual Meeting – Chicago
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WSBA#

OSBA#

3.

If you were referred to WDTL by a fellow attorney, please list name here:

4.

2016-2017 Membership Dues
Optional: WDTL is committed to
the principle of diversity in its
membership and leadership.
Accordingly, applicants are
invited to indicate which of the
following may best describe them:

(Paralegal or Legal Assistant)

African American
5.a. YES! I would like to serve on the
following WDTL Committees
Amicus
Practice Development
Comm. Serv./Pro Bono
Programs
Convention
Publications
Court Rules
PR/Speakers’ Bureau
Diversity
Strategic Planning
Judicial Liason
Women’s Commission
Legislative
Young Lawyers
Membership

5.b. YES! I would like to join the following sections

Caucasion
Asian American

Auto & Trucking
Asbestos/Toxic Torts
Commercial Litigation
Construction
Corporate Counsel
Employment
Expert List-Serve
Government Liability

In-House Counsel
Insurance
Maritime
Premises Liability
Product Liability
Professional Liability
Workers’s
Compensation

Multi-Racial
Hispanic
LGBT
Native American
Other:
Gender:

6.

7.
Please make check payable to: WASHINGTON DEFENSE TRIAL LAWYERS and mail to:
Maggie Sweeney, 800 Fifth Avenue, Suite 4141, Seattle WA 98104
Or scan with credit card information to maggie@wdtl.org
Payment:

MC

VC

AmEx Expires:

/

#

Credit Card Authorization Signature
Questions? Contact Maggie Sweeney, WDTL Executive Director at (206) 749-0319 or maggie@wdtl.org

8.
9.
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