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The stock market crash in 2000 spawned, among other things, a boom in
securities litigation. Millions of investors who witnessed their fortunes
disappear sought relief from the federal securities laws.
The U.S. Supreme Court recently waded into the battle between highgrowth corporations and the securities trial bar, agreeing to hear a case that
could clarify what investors must prove to sue companies over market-driven stock losses. Broudo v. Dura Pharmaceuticals, Inc., 339 F.3d 933 (9th
Cir. 2003), cert. granted, 124 S. Ct. 2904 (June 28, 2004), involves allegations of investment losses in Dura Pharmaceuticals (“Dura”), a developer
and marketer of prescription pharmaceutical products for the treatment of
allergies, asthma, and related respiratory conditions.
In taking the case, the Court agreed to review a controversial decision by
the Ninth Circuit Court of Appeals holding that the plaintiff investors may
satisfy the securities law “loss causation” requirement merely by alleging
that they paid too much for a company’s stock due to alleged misrepresentations, without showing that their stock actually lost value due to the
misrepresentation. The Ninth Circuit decision places it squarely in conflict
with a number of other circuits and with the 1995 Private Securities Litigation Reform Act (PSLRA).
Facts
In this case, a securities class action was brought on behalf of investors who
purchased Dura stock between April 15, 1997 and February 24, 1998 (the
“Class Period”). In April 1997, Dura stated that it completed the prerequisites for filing a new drug application with the Food and Drug Administration for Albuterol Spiros, Dura’s delivery device for asthma medication.
On February 24, 1998, Dura announced that it expected a revenue shortfall for the upcoming full year. The announcement said nothing about
Albuterol Spiros.
Following this announcement, Dura’s stock dropped from $39.125 on February 24, 1998 to $20.75 on February 25, 1998, a 47% one-day loss. On
November 3, 1998, nearly nine months after this one day loss, and after
Continued on Page 2
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the close of the Class Period, Dura
announced that the FDA did not
approve Albuterol Spiros. Following this announcement, the price of
Dura stock dropped from $12 3/8
to $9 3/4. Within twelve trading
days, however, the stock was again
selling at nearly $12 1/2.
Procedural History
A securities class action was brought
on behalf of investors who purchased Dura stock during the Class
Period. The complaint alleged
that during the Class Period, Dura
misled investors regarding the likelihood of FDA approval of Albuterol
Spiros by failing to disclose certain
mechanical defects in its Albuterol
Spiros product. The complaint
failed to mention the November 3,
1998 price decline associated with
the actual announcement concerning Albuterol Spiros. Instead, the
investors sought to recover losses for
the 47% price decline following the
earlier February 24 announcement,
which never mentioned the device.
Litigation History
The district court granted Dura’s
motion to dismiss and held that the
allegations concerning Albuterol
Spiros failed to state a claim under
Rule 10b-5 because they did not
satisfy the element of loss causation.
The district court emphasized that
the complaint did not contain any
allegations that the FDA’s non-approval had any relationship to the
February price drop.
The Ninth Circuit Court of Appeals reversed and remanded for
further proceedings, asserting that
the Albuterol Spiros allegations did
satisfy the element of loss causation.
The Ninth Circuit stated that the
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loss causation element is satisfied if
the plaintiff shows that the misrepresentation “touches upon” the
reasons for the investment’s decline
in value. While acknowledging the
ambiguity of the phrase “touches
upon,” the court followed prior
Ninth Circuit decisions holding
that a plaintiff in a fraud-on-themarket case establishes loss causation if he alleges simply that the
price on the date of purchase was
inflated because of the misrepresentation.
Where’s the Loss?
There should be no question that
in order for the loss causation requirement to have any meaningful
application at the pleading stage,
a plaintiff invoking the fraud-onthe-market theory must establish a
logical nexus between the alleged
misrepresentation and the claimed
loss during a class period. The
Dura plaintiffs could not do so.
This is because Dura’s announcement regarding the FDA’s failure to
approve Albuterol Spiros did not
occur until after the close of the
Class Period.
In the Ninth Circuit, however, allegations of price inflation on the
date of purchase of a security satisfy
the loss causation requirement.
But, this approach is inconsistent
with the PSLRA.
One of the key issues facing Congress in 1995 was substantial
concern over abusive and frivolous
securities lawsuits filed by “professional” plaintiffs. In passing the
PSLRA Congress sought, in part, to
establish stringent pleading requirements for securities fraud actions
arising under Section 10(b) of the
Continued on Page 4
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Legislative Report
By Mel Sorenson

Senate Committee to Consider Bill Allowing
Evidence of Seatbelt Use
The Senate Transportation Committee has scheduled a
hearing to consider SB 5856-a measure that would provide that failure to comply with safety belt and child restraint device requirements may be admissible as evidence
of negligence in any civil action. The bill will be heard on
Tuesday, March 1 at 1:30 p.m.

Senate Committee Considered Measures
To Address Supreme Court Vacancies
The Senate Judiciary Committee held a hearing on
Wednesday, January 19, 2005 to consider two measures
intended to address the judiciary. SB 5015 would establish a nonpartisan judicial commission to nominate three
candidates for a vacancy on the Supreme Court. In the
event that the Governor fails to appoint one of the recommended nominees, the commission would appoint one
of the candidates to the court. SJR 8200 is a proposed
amendment to the state constitution requiring that Supreme Court vacancies be filled according to statute (the
provisions of SB 5015 are contemplated by the sponsors).
State Senator Ken Jacobsen and Seattle attorney Charles
Wiggins testified in support of the measures. There was
no testimony in opposition.

House Committee Considered
Uniform Arbitration Act
On Tuesday, January 18, 2005 the House Judiciary Committee considered HB 1054-providing revisions to the
Uniform Arbitration Act. Although the bill is largely
uncontroversial, section 21 contains references to punitive and exemplary damages. Representatives of insurance
and business groups testified in support of the overall bill,
but encouraged the committee to remove the references to
punitive damages in view of the fact that punitive damages
are not favored in Washington State. The measure may be
brought to a vote within the next few days.

Large Fiscal Impact Estimated for Bill
Expanding Damages in Wrongful Death
and Wrongful Injury Lawsuits
This week the Office of Financial Management published
a fiscal note for SB 5734-a bill that would significantly
expand the damages available in lawsuits brought under
the state’s wrongful injury or death statute. The fiscal

note suggests that the state could see a $10 million increase
in liabilities over during the reminder of the ‘03-’05 biennium. The note further projects that the bill would add
an additional exposure of up to $1.3 million for each new
case that the state faces. The Office of the Attorney General
projects that an additional three full time staff members will
be needed for each 20-25 additional cases. Unless the fiscal
note is substantially reduced, it is likely that the measure
will have a tough time getting through the House Appropriations Committee, even if the House Judiciary Committee
brings it to a vote.
The measure appears intended to overturn two recent
Supreme Court decisions-the Phillipides and Otani cases.
Phillipides is the case holding that the parents of an adult
deceased child may not recover in a wrongful death action
for loss of emotional support. They are entitled to sue only
if they were financially dependent on the deceased adult
child. Otani limits liability by not allowing a decedent’s
estate to recover damages for post-death loss of enjoyment
of life.

House and Senate Committees Approve
Mandatory Arbitration Bill
This week the House and Senate Judiciary Committees
approved SB 5733 and HB 1814-companion measures that
would increase the monetary threshold for cases subject
to mandatory arbitration from $35,000 to $50,000. The
WDTL presented testimony in opposition to both measures during hearings before both committees. Insurance
industry representatives also voiced opposition to the bills,
expressing concern that increasing the threshold will result
in more trials de novo. The Washington State Trial Lawyers
Association supports of the measures.

House Committee Unlikely to Approve
No-Fault Bill for Birth Related Injuries
The House Judiciary Committee appears ready to kill HB
1859-a bill that would establish a new no-fault compensation system for birth-related injuries. There was no testimony in support of the measure when it was heard on February
14. The Washington State Trial Lawyers Association testified against the creation of a no-fault system for such claims.
The Washington State Medical Association also testified in
opposition to the bill. Property and casualty insurers spoke
in opposition to costly new assessments included in the
measure.
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Removing “Loss”...
Securities Exchange Act of 1934.
In so doing, Congress codified the
plaintiff ’s burden of pleading and
proving loss causation. See 15
U.S.C. § 78u-4(b)(4).
The Ninth Circuit’s interpretation
of the loss causation requirement is
inconsistent with the PSLRA’s broad
statutory scheme. First, it is difficult to reconcile the Ninth Circuit’s
position with the PSLRA’s “look
back” damages provision. Section
21 D(e)(1) of the PSLRA mandates
an upward damages limitation to
confine a plaintiff ’s recovery to
those losses actually caused by the
fraud, as opposed to losses caused
by other market conditions. It caps
damages at the difference between
the price paid and the mean trading price during the 90-day period
“beginning on the date which the
information correcting the misstatement or omission that is the basis
for the action is disseminated to the
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market.” 15 U.S.C. § 78u-4(b)(4).
The Ninth Circuit’s interpretation
of loss causation renders this provision inoperative.
Moreover, the Ninth Circuit’s
interpretation of the loss causation
requirement is inconsistent with the
definition of loss causation in the
PSLRA. Section 105 of the PSLRA
defines “loss causation” in terms of
the link between the defendant’s
false statements and the “depreciation in value of the subject security.” 15 U.S.C. § 771(b). Section
105 of the PSLRA amends Section
12 of the Securities Act of 1933,
which creates a private cause of action for material misstatements and
omissions made in connection with
an offer or sale of a security. 15
U.S.C. § 771(b). While the application of “loss causation” under
Section 12 differs from that under
Section 10(b), the need to interpret
the statutes as a coherent regula-
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tory scheme also militates against
the Ninth Circuit’s interpretation of
loss causation.
Further, requiring plaintiffs to plead
a specific causal nexus between the
alleged fraud and a subsequent drop
in stock price is one way courts can
discern losses potentially stemming
from fraud from legitimate price
declines caused by an intervening
factor such as a recession.
The Supreme Court’s affirmation
of the Dura decision would erode
the legislative purpose behind the
enactment of the PSLRA as well as
render inoperative its express provisions. It seems more likely that the
Supreme Court will agree with the
Department of Justice, the Securities and Exchange Commission, and
the Dura defendants, among others,
and reverse the Ninth Circuit’s decision.
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Washington Supreme Court Affirms General Enforceability
of Agreements to Arbitrate Employment Disputes
Court Largely Adopts Position Urged in WDTL Amicus Brief
By Ralph Pond

On December 23, 2004, the Washington Supreme Court decided two cases
that raised related issues regarding the
enforceability of pre-dispute arbitration
agreements in the employment context.
In Zuver v. Airtouch Communications,
Inc., __Wn.2d__, 103 P.3d 753 (2004),
the employer required the agreement as
a condition of employment, while the
employer in Adler v. Fred Lind Manor,__ Wn.2d__, 103 P.3d 773 (2004)
presented the agreement to the plaintiff
three years after he began his employment. In each case, after the plaintiff
filed an employment discrimination
lawsuit, the Superior Court granted the
employer’s motion to compel arbitration, the Washington Supreme Court
granted discretionary review, and the
Court enforced the employee’s agreement to arbitrate employment related
disputes.
The Adler Decision
In the Adler case, Ralph Pond and
Mike King of Lane Powell submitted
an amicus brief on behalf of WDTL
urging the “middle ground”: enforce
forum selection provisions choosing
arbitration, but instruct superior court

judges to sever unconscionable
provisions.
The Supreme Court generally adopted
this middle ground approach. The
Supreme Court reaffirmed the public
policy in favor of enforcing agreements
to arbitrate. The Court also held that
the Federal Arbitration Act preempted
any contrary result that might be
implicit in the Washington Law Against
Discrimination’s provision for a judicial
forum for resolution of employment
discrimination claims.
The facts in Adler presented the
Supreme Court with an opportunity
to address several other issues related
to arbitration agreements. Fred Lind
Manor had already employed Gerald
Adler for a number of years when, in
1995, new management required all
current employees to sign an arbitration
agreement as a condition of continued
employment. In addition to mandating arbitration of all disputes related
to the employment relationship, the
agreement also provided that all claims
had to be brought to arbitration within
180 days after the event that “first gives
rise to the dispute,” that all arbitration
fees and expenses be shared equally, and
that each party bear its own respective costs and attorney’s fees. Adler’s
first language was not English. He
signed the agreement, continued his
employment, suffered various industrial
injuries in 2001 and 2002, filed claims
for worker’s compensation and was
terminated in June 2002.
In March 2003, Adler filed suit in
state court alleging disability, age and
national origin discrimination, retaliation for pursuit of workers compensation benefits, hostile work environment,
Continued on Page 7
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President’s Column:

How to deal with Judicial Campaign Contributions – and How Not to
By Jeffrey G. Frank, WDTL President

A lawyer in Mississippi
rather bluntly voiced his
concerns about judicial
campaign contributions in a recent brief he
submitted to the Mississippi Supreme Court in support of
his motion to recuse a Supreme Court
Justice. He said:
“’Our judicial elections have become
highest-bidder exercises. It has to
stop, or the public will lose all faith
in the system.’ As the chief justice
recently noted, ‘True or not, most
people believe that too much money
corrupts.’ In this sense, one of the two
defendants in this case was the highest
bidder in the election campaign of
Justice Dickinson [the justice who
received a $10,000 campaign contribution from the defendant].”
Justice Dickinson was clearly offended
by the statements. Soon after the
motion was filed, Justice Dickinson
demanded that the other lawyers
representing the moving party in the
case state whether they agreed with the
wording of the recusal motion. He
reportedly accepted the statements
of three attorneys that they had not
signed off on the motion, but rejected
local counsel’s response, calling it “false
and misleading,” and “disrespectful,
disingenuous and totally unapologetic.”
Justice Dickinson imposed unnamed
sanctions against local counsel, while
lead counsel from Florida faces possible
rescission of his pro hac vice admission
and a one-year ban from practicing
in Mississippi. See “Motion Moves Judge
to Impose Sanctions,” ABA Journal eReport
(1/28/05).
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Washington State, like several other
states, has no limitation on the amount
of money an individual can contribute
to a judicial campaign. As reported in
my last column in the Defense News,
our state’s last supreme court race generated large campaign contributions from
special interest groups. I do not suggest, as might be done in Mississippi,
that these contributions affect the outcome of litigation. But the appearance
of fairness, at the least, has led WDTL
and other Bar Association leaders in this
state to re-visit the manner in which we
select our judges.
With the energetic assistance of the
King County Bar Association’s Executive Director, Alice Paine, WDTL has
initiated the formation of a coalition of
various bar association groups (American Judicature Society, WSTLA, Loren
Miller, and others) along with other
interested non-lawyer associations (Municipal League and League of Women’s
Voters). The member associations in
the coalition often have widely differing views on issues affecting our justice
system; however, because of the importance of these issues, these organizations
have agreed to appoint representatives
to form the Judicial Selection
Task Force.
The steering committee of the Task
Force includes Mary Wechsler and
Charlie Wiggins, current President
and President-elect of the AJS; John
Ruhl, Vice President of the KCBA;
Anthony Butler, President of the Loren
Miller Bar Association; Jill Otake, Vice
President of the Asian Bar Association;
and me, as President of WDTL. While
there are still likely to be disagreements
among the members of the Task Force
about the best course of action on
February/Mar ch 2005

judicial selection issues, a consensus
that something must be done about
judicial campaign finance reform seems
to be building. To that end, the Judicial
Selection Task Force has been studying
proposed legislation related to merit
selection and judicial campaign finance.
House Bill 1226 provides for limitations on campaign contribution for judicial races. Senate Bill 5015 and Senate Joint Resolution 8200 provide for
the formation of a nominating commission to fill vacancies on the Washington
State Supreme Court. The Task Force
has been working with the House bill’s
sponsor, Representative Shay Shaul-Berke, to assist in drafting amendments to
address some issues on the scope of the
bill. The amended bill should be filed
the first week of February with hearings
scheduled for the House Judiciary committee on February 4. WDTL’s Board
has voted to support the campaign
finance legislation.
The nominating commission bills
(SB 5015 and SJR 8200) are more
complicated politically, in part because
of what is not in the bills, and also
because SJR 8200 would require a
constitutional amendment. At present,
WDTL’s Board has not taken a position
on these bills, but we will be tracking
them closely.
If any members are interested in
these bills, or any other legislation,
I suggest you join our Legislative
Committee chaired by Rick Roberts,
or the Judicial Liaison Committee
chaired by Mark Scheer. If you have
comments on these issues you wish to
share, please feel free to email me at
Jeff.Frank@Bullivant.com.

Supreme Court...
wrongful discharge in violation of
public policy, and intentional infliction
of emotional distress. In its answer
to Adler’s lawsuit, Fred Lind Manor
asserted its right to arbitrate these
disputes under the agreement signed by
Adler and promptly filed a motion to
compel arbitration, which was granted
by the Superior Court.
Supreme Court Remands for
Factual Findings Regarding
Procedural Unconscionability
and Cost Sharing Provisions.
On discretionary review, the Washington Supreme Court unanimously held
that substantive unconscionability alone
can support a decision not to enforce an
arbitration agreement, but declined, on
the record before it, to decide whether
procedural unconscionability alone
could support a claim that an arbitration agreement is unenforceable. Instead, it remanded to the trial court for
factual findings regarding Adler’s claims
that: (a) he did not understand that he
was waiving his jury trial rights; (b) he
signed the agreement under economic
duress; and (c) he “had no idea what
an arbitration was or what it meant.”
Fred Lind Manor disputed each of
these claims by Adler. The Court also
remanded for an evidentiary hearing
with regard to whether the cost splitting
provision “would effectively prohibit
him from bringing his claims.”

From Page 5

crimination cases) were both substantively unconscionable, those provisions,
as in Zuver, could be severed from
“the primary thrust” of the agreement,
which was to arbitrate all disputes
related to the employment relationship. The Adler decision went further
than the Zuver decision in pointing out
that “where an employer engages in
an ‘insidious pattern’ of seeking to tip
the scales in its favor in employment
disputes, by inserting numerous unconscionable provisions in an arbitration
agreement, courts may decline to sever
the unconscionable provisions.”
Supreme Court Finds Employer’s
Assertion of Right to Arbitrate Was
Timely.
Finally, the Adler decision considered
and rejected Adler’s argument that
Fred Lind Manor had waived its right
to enforce the arbitration agreement
because it had not asserted any right to
arbitrate the dispute until after Adler
had filed his lawsuit. The Court specifically held that the parties’ participation
in the EEOC’s administrative process,
including pre-filing mediation, did not
amount to commencement of litiga-

tion and did not trigger any duty on
Fred Lind Manor’s part to disclose its
intent to require arbitration in the event
that Adler actually filed a lawsuit. The
Court also rejected the related argument that Fred Lind Manor was equitably estopped from asserting its right
to enforce the arbitration agreement by
its silence on the topic until after Adler
filed his lawsuit.
The Zuver Decision
In Zuver, the Court addressed Theresa
Zuver’s claim that the agreement between her and her employer, Airtouch
Communications, Inc., was unenforceable. In 1997, Airtouch offered
employment to Zuver, conditioned
on her execution of an agreement to
resolve any disputes in arbitration rather
than in court. The agreement signed by
Zuver was entitled “ARBITRATION
AGREEMENT” (in solid capital letters), underlined and in bold typeface.
Fifteen days after receiving the Arbitration Agreement, Zuver signed the document and returned it to Airtouch. Zuver was terminated in 2000. In 2002,
she filed suit against Airtouch alleging
Continued on Page 8

Supreme Court Finds Attorney’s Fees
and Shortened Statute of Limitations
Provisions Substantively Unconscionable, but Severable.
The Washington Supreme Court also
affirmed that, while the 180-day statute
of limitations provision and the provision for each party to bear its own costs
and attorney’s fees (effectively nullifying state law authorizing attorney’s fees
awards to prevailing plaintiffs in disFebruary/Mar ch 2005
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Supreme Court...
disability discrimination and failure to
accommodate. The Supreme Court
granted discretionary review of the trial
court’s order compelling arbitration.
Supreme Court Rejects Zuver’s Claim
of Procedural Unconscionability.
The Supreme Court explained that
“procedural unconscionability” occurs
when one of the parties had a “lack
of meaningful choice” when entering
into the contract. In assessing a claim
of procedural unconscionability, the
Court looks at the “manner in which
the contract was entered, whether each
party had a reasonable opportunity to
understand the terms of the contract,
and whether important terms were hidden in a maze of fine print.”
In this case, the Court rejected Zuver’s
procedural unconscionability argument
because the Arbitration Agreement was
clearly labeled, its terms were in normal
typeface and font, and it was only one
page long. Additionally, the 15 days
that elapsed prior to Zuver signing and
returning the agreement provided her
ample opportunity to review it, ask
for clarification and have her attorney
review the agreement. The Court concluded that to prove procedural unconscionability, an employee “must show
evidence that the employer refused to
respond to her questions or concerns,
placed an undue pressure on her to
sign the agreement without providing
her with a reasonable opportunity to
consider its terms, and/or that the terms
of the agreement were set forth in such
a way that an average person could not
understand them.”
Supreme Court Enforces Some Provisions, but Finds Other Provisions
Substantively Unconscionable.
Zuver also argued that multiple
clauses of the arbitration agreement

8
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were “substantively unconscionable”
and, therefore, the Arbitration Agreement was unenforceable. Substantive
unconscionability arises where a “clause
or term in the contract is alleged to be
one-sided or overly harsh.” The Court
did not find the fee-splitting clause and
the attorney’s fees clause substantively
unconscionable. With regard to the
fee-splitting provisions, Zuver had not
provided any evidence that the costs
of arbitration were so prohibitive as
to deny her the opportunity to bring
her claims. Even if she had produced
such evidence, the Court found that
Airtouch’s offer to pay the arbitration
fees in their entirety defeated Zuver’s
argument. The Court also found the
attorney’s fees clause was not unconscionable. While the provision allowed the
arbitrator to award attorney’s fees to the
prevailing party, it did not require the
arbitrator to do so; for this reason, it did
not compel the arbitrator to ignore the
policy protecting an unsuccessful employment discrimination claimant from
paying the defendant’s legal fees unless
the claims were found to be frivolous.

In contrast, the Court found that both
the confidentiality provision and the
limitations on Zuver’s remedies were
substantively unconscionable. The
Court reasoned that the effect of both
provisions benefited only Airtouch.
In the case of the remedies limitation,
the Court noted that while Zuver
was barred from claiming punitive or
exemplary damages, Airtouch retained
the option of claiming such damages,
rendering the provision “so one-sided
and harsh that it is substantively unconscionable.”
Supreme Court Enforces the Severability Clause.
Significantly, the Court held that where
both parties have expressed their intent
for the Court to sever any unenforceable provisions from the balance of
the Agreement by agreeing to a severability clause, the Court may enforce
the severability clause. Accordingly, the
Supreme Court in Zuver declined to
enforce the provisions it found unconscionable, but did enforce the balance
of the Arbitration Agreement.
Thanks to Ralph Pond and Mike King
for a great amicus brief!
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Judicial Profile:
An Interview with The Honorable James Riehl
By Dan L. Johnson, of Bullivant Houser Bailey, PC

learn a little more about his personal
side and judicial philosophy when
he sat down to answer some difficult
questions.

This column continues our commitment to profile a judge for each
session of the Defense News. This
month, we profile Judge James Riehl,
the Presiding District Court Judge
of Kitsap County. Judge Riehl has
served since his election in 1982. He
resides in Port Orchard with his wife,
Carol, and their 4 year old twins,
Benjamin and Emily. He also has a
grown daughter, Allison, who resides
and works in Seattle. Judge Riehl was
raised in Poulsbo and graduated from
North Kitsap High School. A graduate of Western Washington University
and University of San Diego School
of Law, he practiced law in Kitsap
County from 1975 until 1982 when
he was elected to the bench. He has
previously been named “Judge of
the Year” by the Washington State
Misdemeanant Corrections Association. He is also active on the national
level, serving as Vice-Chair of the
National Conference of Specialized
Court Judges of the American Bar
Association, as well as a member of
the American Bar Association’s Commission on Domestic Violence. Judge
Riehl has many more accolades than
space here will permit. He was good
enough to allow WDTL members to

What are your most favorite and
least favorite aspects of serving as a
district court judge?
In the last 22 years on the bench, the
most enjoyable aspects are working
with our staff, attorneys and the public. The tremendous variety of cases
make life interesting and I take pride
in the ability to make differences in
peoples lives. The isolation and the
lack of resources to adequately address
increasing workloads are very frustrating.
For those of us unfamiliar with Port
Orchard, Washington, please recommend a few things that a visitor to
this area should do or see.
The beauty of Kitsap County is the
ability to live fairly close to an urban
area while retaining the rural nature
and affordable housing. Outdoor
recreation is superb, such as boating
and kayaking. If you enjoy golf, sev-
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eral championship courses are within
twenty minutes of Port Orchard.
How do you rate the performance of
lawyers who practice before you as
trial lawyers?
I have been greatly impressed with
the professionalism and preparation
of the vast majority of trial attorneys,
particularly those who have appeared
for personal injury litigation.
What are the three most important
suggestions you have for attorneys
concerning how to improve the
quality of their courtroom practice?
Remain professional and courteous
even when it may be extremely difficult to do so because of opposing
counsel. Whenever possible, keep it
simple and to the point. Establish
and maintain your reputation as a
credible and trustworthy trial lawyer.
Continued on Page 10
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Judicial Profile
Are there any trends or activities
occurring today in the state courts
that you see as disturbing or
encouraging?
Most disturbing trends today appear
to be the increasing lack of resources
as well as the loss of independence by
the courts. The most encouraging
trend is the quality of the judiciary in
the last twenty years and their dedication to provide an environment for
the administration of justice.
Some judges take an active role in
settlement of cases. What is your
position?
This really depends on the process. I
am very much in favor of settlement
conferences affording litigants an
opportunity to receive an evaluation
from a judge. I think in the long run,
it assists in the settlement of cases.
It’s important to make sure the litigants believe in the system, and that
at all times, they are treated fairly and
impartially.

From Page 9

Identify the one federal or state
court judge, living or dead, whom
you admire the most and explain
why.
U.S. District Judge Robert Bryan. I
have known him as a fellow judge
and have practiced before him. He
has always treated attorneys and
litigants with respect and dignity, and
is dedicated to the concept of the rule
of law.

How would you describe your judicial philosophy, and which judicial
opinion or opinions (your own or
other’s) stand out as your favorite?
Two rules I try to follow are to treat
everyone who appears before me with
dignity and respect and to apply the
rule of law versus personal beliefs. I
believe, as a judge, I am a representative of the “court” and not personally
addressing the issues.

Why the lengthy tenure in District
Court? Have you considered running for Superior Court?
I suppose 22 years on the District
Court bench constitutes lengthy
tenure, but I try not to think about
it. Although my ego has almost
convinced me several times to change
benches, I always come back to the
fact that I have a wonderful job
that allows me to positively impact
thousands of citizens in our county
and state and truly make a difference
in our community. At the same time,
I have been fortunate to be active in
the administration of justice at the
state and national level, particularly in
my work with the Judicial Division of
the ABA.

Superior Court Judge Robert Bryan,
as a Kitsap County Court Judge,
denied a school districts’ request for
a restraining order against striking
teachers in the late 1970’s. I represented those teachers. It was the first
time in the state that a judge had
ruled in favor of the teachers. Judge
Bryan applied the law and withstood
the significant pressure of the community to grant the order. The strike
was settled shortly after the hearing.
Who is your favorite non-judicial
celebrity, and why? If you could
pick any actor to portray you in a
major motion picture based on your
life, whom would you pick?
It would have to be Walter Cronkite.
His integrity, passion for the news
and his sense of history has never
been surpassed by any other reporter.
As for my portrayal, Alan Alda would
be my pick, probably because our
Court occasionally feels like his old
M.A.S.H. unit.
What’s the strangest (printable)
thing that’s happened in your courtroom?
Other than the challenge of addressing an “actively” nursing mother before the bench, it may be the case in
which a driver was on trial for reckless
driving. He apparently had not seContinued on Next Page
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cured his pet monkey with a seatbelt
thus allowing the monkey to run wild
inside the car, causing erratic driving.
I didn’t know whether to sentence the
driver or the monkey.
Is the salary now paid to judges too
low? Has this been the case during
your tenure exceeding twenty years
as a judge? What should judges be
paid or, perhaps less controversially,
how would one determine what the
proper salary should be?
As a result of the State Salary Commission recommendations, salaries of
judges are now very competitive and
fair. When I was elected, the salary
was $40,000 and set by the legislature. We have come a long way, and
I believe the Commission has done a
very professional and thorough job of
setting salaries.
What in your view are currently the
most urgent issues facing Washington’s system of justice, and what do
you anticipate the most urgent issues will be twenty years from now?
What can and should be done to
address the issues currently of concern and to anticipate and perhaps
avoid the issues you expect to arise
in the future?
Currently, the issue of adequate funding for the Courts is the most urgent
concern facing the system of justice,
and I suspect it will continue to be so
for many years. Our state ranks last
in state funding for the courts. Cities
and counties shoulder the burden
and that cannot continue. Services,
particularly for civil litigants, will
become non-existent if this trend
continues.

The method of choosing judges by
election, and the increasing costs of
judicial elections has come under
much criticism from some groups.
If you were put in charge of picking
the most sensible method of selecting
judges for Washington State, what
method would you choose?
It’s become clear over the years that
the socio-political culture of this state
is to elect all state judges and I don’t
see that changing in the near future.
It seems to me that the most sensible
method of selecting judges is to allow
for open elections to fill an open seat
and then periodic retention elections
for those initially elected.

than enjoying my family, when I have
time, I enjoy golf, skiing, kayaking
and photography.
Sally Olsen has recently been appointed as Kitsap County’s newest
Superior Court Judge. What advice
do you have for her?
Never forget that she was once a
practicing attorney and running a
business as an attorney. Also that the
robe is symbolic and she represents
the Court and the rule of law.
Finally, Judge Judy or Judge Joe
Brown?
If we’re talking “fantasy” court, why
not Judge Roy Bean?

What do you do for enjoyment and/
or relaxation in your spare time?
I would have to say that being a
parent to four year old twins fills up
any spare time I may have. Other
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People On The Move
Scheer & Zehnder LLP, already one of
Puget Sound’s Top 100 Fastest Growing Companies, just got a little bigger.
Dennis G. Woods has been selected
for partnership. His practice areas
include personal injury, wrongful death,
product liability, employment disputes
and discrimination. Dennis is also an
experienced appellate lawyer, having
successfully argued cases in both state
and federal court. In 2003 and 2004,
Dennis was named a “Rising Star” in
the Washington Law & Politics Journal.
Vicky Strada has also joined the firm
as an associate. Her practice will focus
on litigation, including construction

defect and personal injury. Ms. Strada
is admitted to practice law in Washington state.
Andrea Holburn and Jody Reich have
been elected partners at Betts, Patterson
& Mines. Ms. Holburn and Ms. Reich
are members of the firm’s complex
litigation group and will continue to
focus their practices in civil defense,
including commercial, personal injury,
and product liability litigation.
Steve Day, President of Betts, Patterson & Mines states, “Andrea and Jody
are two extraordinarily talented and
hard working litigation attorneys. We
are fortunate to have them join us as

partners, continuing our heritage of
providing excellent legal services to our
clients.” Betts, Patterson & Mines, P.S.
is a multi-faceted law firm with over
25 attorneys. For more information,
please call (206) 292-9988, or visit
www.BPMlaw.com.
Thanks to Stacy Plotkin-Wolff for
advising us that Dr. David Chaplin is
retiring and will not renew his medical license after May of this year. If he
performed an IME or other work in
one of your cases and your trial date is
after May, you may want to obtain his
testimony prior to that time.

Welcome New Members

WDTL welcomes the following members who have recently joined our organization.
A big THANK YOU to our members who referred these individuals to WDTL.
Matthew S. Adams
Unigard Insurance Co.
Referred by Roy Umlauf

Travis Escame
Garvey Schubert Barer
Referred by Elizabeth Lynn Hubbard

Les W. Robertson
Robertson Clark LLP
Referred by Robert Windes

Robert G. Andre
Ogden Murphy Wallace, PLLC

Scott D. Fletcher
Stafford Frey Cooper

Sherry H. Rogers
Reed McClure

Stephen J. Bean
Bean and Gentry

Nathan Furman
Scheer & Zehnder LLP

Marnie Bergman
Jager Law Office PLLC

Katie Matison
Lane Powell Spears Lubersky LLP

Jeffery M. Slayton
Seattle City Attorney’s Office
Referred by Susan Holm

Scott D. Bissell
Stafford Frey Cooper PC

Yvonne M. Mattson
Gordon, Thomas, Honeywell,
Malanca, Peterson & Daheim LLP

Jennifer D. Bucher
Garvey Schubert Barer
Jennifer L. Brown
Cozen O’Connor
Amanda Carmier Cichanski
Lighthouse Legal Nurse
Consulting, PLLC
Angelique Davis
Seattle City Attorney’s Office
Referred by Sue Holm
Aaron Dean
Bullivant Houser Bailey PC
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Randy A. McCaskill
Wilson Smith Cochran & Dickerson
Referred by Carolanne McCaskill
James Nelson
Betts Patterson & Mines P.S.
Erin Overbey
Seattle City Attorney’s Office
Referred by Sue Holm
J Patterson Reece
Zipse, Elkins & Martin
Referred by Michael C Mitchell
February/Mar ch 2005

Michele L. Slotemaker
Allstate Staff Counsel
Referred by Max Nicolai
Steven P. Soha
Soha & Lang, P.S.
Vicky Strada
Scheer & Zehnder LLP
J. Dino Vasquez
Bullivant Houser Bailey PC
Referred by Jeff Frank, Roy Umlauf
Douglas K. Weigel
Floyd & Pflueger, P.S.
Referred by Pauline Smetka
Janice.E Zambrano
Medical Legal Consulting Associates

Jillian Barron

Jillian Barron, in addition to her
position as a Trustee of the WDTL, is
Senior Counsel at Sebris Busto James.
In that capacity, she assists employers in developing effective, legally

compliant employment policies and
resolving emergent problems. She
has considerable experience with
employment-related litigation, and
has obtained favorable outcomes for
clients in trial and appellate courts,
arbitration, and administrative agency
proceedings. Jillian also conducts
workplace investigations for public
and private employers.
Jillian has been a mediator for community-based dispute resolution
centers since 1995. She serves as

a volunteer attorney at one of the
neighborhood legal clinics run by the
King County Bar Association. Jillian
is also a member of the Civil Rights
Pro Bono Panel of the U.S. District
Court for the Western District of
Washington. She currently serves on
the Board of the Washington Defense
Trial Lawyers and was formerly Chair
of that group’s Employment Law
Section.
Jillian attended Reed College and
received a B.A. in fine arts from Alfred University in 1978. She received
her J.D. in 1988 from Columbia
University School of Law, where she
was a Kent Scholar, a Stone Scholar,
Lead Articles Editor of the Journal of
Transnational Law, and was awarded
the Milton B. Conford prize for
jurisprudence. In 1988, Jillian also
received a masters degree in International Affairs from the Columbia
School of International and Public
Affairs.
Prior to joining Sebris Busto James,
Jillian worked in private practice for
several years, then served as a career
law clerk for Judge Eldon B. Mahon
of the U.S. District Court in Fort
Worth, Texas. Before attending law
school, Jillian was a chef in several
well-respected restaurants.
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Car’s Black Box Evidence Ruled Admissible
By Andrew Harris

Evidence gleaned from a car’s
“black box” – a computer module
that, among other things, records
a vehicle’s speed in the last five
seconds before airbags deploy in a
collision – will be admissible in the
New York trial of two men charged
with second-degree murder.

As they approached the Muttontown Road intersection, Soukup,
driving a 2002 Chevrolet Corvette at nearly 130 miles per hour,
slammed into a 1993 Jeep Cherokee, tearing that vehicle in half.

The defendants, Kyle Soukup and
Blake Slade, were involved in a fatal
three-car accident while in a race
on a Nassau County, N.Y., highway
on a night in June 2002, authorities
say.

However, the black
box enables the prosecution to establish the
Corvette’s speed, engine
revolutions, throttle
position and use of the
brakes for the critical
moments before
the impact.

The ruling in People v. Slade, No.
0666-2003, by acting Nassau
County Supreme Court Justice
Alan M. Honorof followed a hearing testing the science behind the
evidence. The decision following
the hearing is one of the first of its
kind in New York state.
“It’s a powerful piece of evidence,”
said Assistant District Attorney
Michael Walsh, the lead prosecutor
on the case.
Soukup’s lawyer, Jack Litman of Litman, Asche & Gioiella could not be
reached for comment. His associate,
Todd Terry, said that the firm was
not making public statements about
the case.

A split second later, Slade, driving

a 2002 Mercedes, rammed into the
front end of the Jeep, knocking it
300 yards up the road.
“You see headlights in the distance,”
Walsh said of the Jeep driver’s deci-

One of the Cherokee’s occupants,
Sophia Bretous, was dead at the
scene. Her companion, Jean Desir,
died later that night at the Nassau
University Medical Center.
According to Honorof ’s ruling, at
least three other drivers say they
witnessed the contest and the ensuing collision.
Their testimony is important too,
Walsh said, asserting that he could
have built a case from those accounts and the testimony of accident reconstruction experts.
However, the black box enables
the prosecution to establish the
Corvette’s speed, engine revolutions, throttle position and use of
the brakes for the critical moments
before the impact.
Police officers removed the sensing
module from Soukup’s wrecked car
after it was in their possession but
before they had a search warrant.
Continued on Page 17

Ronald Bekoff of Garden City,
N.Y.’s Hession, Bekoff & Cooper,
who represents Slade, could not be
reached for comment.
According to the prosecutor,
Soukup, now 19, and Slade, now
22, were friends racing in separate
cars on Route 106 through Old
Brookville, N.Y., in northeastern
Nassau County.
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sion to cross the road. “You can’t
image how quick they’ll be on you.”
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A Bouillabaisse for Lawyer Misery..........or,
Mind the Store and Tend the Stove.......or,
The Road to Blazes Is Paved with Good Intentions..

The Recipe
By Don Guilford

Take one big federal construction project, add the
general contractor and a sub and sub-sub. Add an
unexpected big time snow storm, and mud miseries,
suddenly reinventing normal “slitting.” Sub gets permission to call specialized sub-sub, “Slitigator,” who
mobilizes swiftly, comes to the project and performs
slitting satisfactorily in all respects with long reach
boom equipment, etc. Slitigator submits approximate
$7,400 bill, not much compared to multi-million
total project contract price. For many, mostly irrelevant reasons, paying Slitigator’s bill doesn’t get done
(change order approval, federal C.O. needs to final
approve, hanging chad - you name it) and exasperated
Slitigator sues sub, the general and
the Miller Act bonding co. (superior court MAR processing and
jurisdiction stipulated instead of
federal court.)

Slitigator’s counsel probably advised Slitigator’s owner
that another successful recovery had been accomplished. Owner icily responds: “Yeah, what about that
big ledger of ATTORNEYS FEES you told me we
would recover? We are getting that TOO aren’t we???

TILT.
Resolving The MESS
This Wretched Mess, involving top notch law firms
and counsel, may have had several causes, perhaps all
combined to certainly create a stressful, very miserable
fish stew for all concerned. The client is unhappy, or
about to be so, if the client has to pay any attorney
fees. The three defendants (general, sub and sub-sub)
thought they had a deal, and had
it confirmed in writing just like
lots of other cases in theirs and
their law firms’ files. The Check
wasn’t just in the mail; it had been
received. Lastly, somebody was
likely to get stuck with attorney
fees if the offer, payment and
paperwork didn’t “stick”, as what
might be loosely called “accord and
satisfaction.” All counsel were thus
involved in a costly and unhappy
attorney fee MAR hearing.

Accordingly, we strongly
recommend that where
a defendant intends
that his offer shall
include any attorneys
fees provided for in the
underlying statute he
expressly so state.

Just before MAR arbitration hearing, general gets around to paying, and issues joint payee check
for 100% of invoice to sub and
Slitigator, PLUS CR 68 offer of
settlement for same amount, also
reciting RCW 4.84. providing for
attorney fees in under $10,000
cases, and conditioning upon
dismissal of the litigation. General’s letter goes to
all counsel; check is endorsed over by sub to Slitigator who responds with a formal acceptance of offer of
settlement. At least some counsel, probably all, think
the case and the MAR is over pending filing of the
order of dismissal.
Does most of this sound familiar? How many times
have you or your firm gone through the same closing
tasks??

Washington Law
This sad recipe has been dealt with in a reported case,
which must have escaped some or all counsel’s attention. Hodge vs. Development Services, 68 Wn.
App.576, 584 (1992) perceptively states:
The purpose of CR 68 is to promote fair settlements.
This is best accomplished by eliminating uncertainty
and any possible unintended consequences for either
party in connection with the making, accepting, or re-

Does anybody see BIG TSUNAMI coming?

Continued on Page 16
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The Recipe...

From Page 15

jecting of CR 68 offers. . . However,
as this case shows, the failure to do
so [nail down whether attorneys
fees are included, extra add-ons or
whatever] may create uncertainty as
to the exact meaning of the Offer,
and could indeed be a trap for an
unwary plaintiff.
Accordingly, we strongly recommend that where a defendant
intends that his offer shall include
any attorneys fees provided for in
the underlying statute he expressly
so state. His offer should say, “costs
including attorneys fees” or words
to that effect. A defendant knows
what he intends and fair dealing requires that he manifest that
intention to the other party. If the
underlying statute is unclear, such
an offer will at least make the defendant’s interpretation clear. This is a

slight burden, and it is fairly placed
on the defendant who is seeking to
terminate his liability for attorneys
fees at the time of the settlement.
Summary and Lessons
To Be Learned
1. Don’t be a defendant who gets
stuck with all or a portion of attorney fees after you and your client
thought the case was over. Heed
the comments in Hodge. Avoid
possible personal unhappy consequences, hard feelings between
counsel, by minding the litigation
file store and tending the settlement
discussion/offers stove.

delegate a final scalding searchlight
of responsible attorney personal
scrutiny on the whole file and closing papers before they go out, with
an approach of “what could go
wrong here---what may have been
overlooked???”
3. Do the obvious: Spell out in very
specific detail in your transmittal
what you are offering. Better yet,
also discuss it with the opposing
party, that either your offer and/or
offer of judgment INCLUDES all
claims, costs, attorney’s fees, thus
resolving all potential loose ends.

2. If your firm size or specialty
emphasis involves the significant use
of para-legals, particularly closing
papers and transmittal letters, don’t

Save the Date... July 28-31, 2005
WDTL’s Annual Convention and Meeting

Defense Strategies:
In and Out of the Courtroom

Activities may include:

Sun Mountain Lodge
Winthrop Washington
16

• Golf Tourny
• Fun Run
• Hiking
• Fine Dining

• Mountain Biking
• Teen & Kid Specific Fun
• Boating
• Rest and Relaxation
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• Horseback Riding
• Fishing
• Rock Climbing

Black Box...

From Page 14

They later applied for and obtained
a warrant based upon witnesses’
affidavits and information they
had obtained before entering the
vehicle.

Honorof ruled that the black box
data were admissible, even though
the police had obtained it before applying for a search warrant.

He also challenged the scientific
reliability of the data.

Turning back Litman’s argument
that his client had a reasonable expectation of privacy in the car and
its contents, the judge ruled that
Soukup’s operation of the vehicle
on a public highway knowingly
exposed his behavior to the public.
Observed by at least three witnesses,
his velocity was not a private matter, the judge said.

The court held a so-called Frye
hearing, derived from the 1923
ruling in Frye v. United States, 293
F. 1013 (D.C.Cir.1923) by the U.S.
Court of Appeals for the District of
Columbia Circuit.

He noted that the police searched
not only the engine compartment
containing the black box, but also
the car’s passenger compartment,
in which Soukup may have had a
reasonable privacy expectation.

‘FRYE’ HEARING
Soukup’s lawyer, Litman, moved
to suppress the black box and its
data as the products of an unlawful
search and seizure.

Nevertheless, the judge found that
because the detectives obtained a
warrant based not upon information obtained from the car, but
from eyewitnesses and observations
at the crash scene, the search was
covered by the “independent source
rule.”
That rule preserves the admissibility
of otherwise tainted proof if it was
“obtained independently from lawful activities untainted by the initial
illegality,” the judge wrote.
Walsh said he expects the case to
go to trial in March. There can be
no appeal of the ruling unless the
defendants are convicted.
Reprinted with permission from
New York Law Journal 01-13-2005.

Frye provides for a “general acceptance test” of expert testimony,
Honorof noted. It dictates that
scientific evidence is admissible only
if the underlying methodology or
scientific principle is sufficiently
established to have gained general
acceptance in its field.
Testifying for prosecutors at the
hearing was William Russell “Rusty”
Haight, director of the Collision
Safety Institute in San Diego. He
has more than 23 years of experience in the science of accident
reconstruction, the judge said.
Haight told the court he has performed more than 100 crash tests
with different cars made by the
same manufacturer of Soukup’s
Corvette. Comparing the data
recorded by the black boxes in those
tests with objective external instrumentation, Haight found sensing
diagnostic modules “extremely reliable,” the judge said.
February/Mar ch 2005
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Upcoming WDTL Events
(register online at www.wdtl.org)
Sunbreak
(Phoenix AZ)
Mar 10, 2005 until Mar 12, 2005
Defense Practice Academy
Mar 16, 2005 until Apr 20, 2005
from 6:00 PM to 8:00 PM
Insurance Law Update CLE
(W Hotel, Seattle)
Friday, Apr 8, 2005
from 8:00 AM to 5:00 PM
Hot Topics in Workers’
Compensation
Friday, Apr 22, 2005
from 8:00 AM to 12:00 PM
Spokane Judicial Reception
(Davenport Hotel, Spokane)
Friday, May 13, 2005
from 4:30 PM to 8:00 PM

Medical Malpractice
(Convention Center, Seattle)
Friday, May 20, 2005
from 8:00 AM to 5:00 PM
Bankruptcy and its Effect
on the Defense of Your Case
(Portland, Oregon)
Wednesday, June 1, 2005
from 11:00 AM to 1:00 PM
Join the Southwest region of
WDTL as they have their annual
CLE and get-together
WDTL Annual
Convention & Meeting
(Sun Mountain Lodge,
Winthrop WA)
Occurs every day effective
Jul 28, 2005 until Jul 31, 2005
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