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Since the Washington Rules of Professional Conduct were adopted in 1985,
the American Bar Association’s influential Model Rules of Professional Conduct
were updated significantly in 2002 and 2003. The Board of Governors of the
Washington State Bar Association appointed a Special Committee for the Evaluation of the Rules of Professional Conduct (“the Ethics 2003 Committee”) to
review the Washington RPCs in light of changes to the ABA’s Model Rules. The
Ethics 2003 Committee forwarded its report to the Board of Governors in the
Spring of 2004. The Board approved the report in most respects and forwarded
its recommendation on to the Supreme Court. The Supreme Court put the
proposed rule changes out for public comment in late 2004 and the public
comment period closed earlier this year. The Supreme Court now has the rules
under review.
The Ethics 2003 Committee and the Board of Governors also proposed that
Washington adopt official comments to the rules. The comments that are
included in the Ethics 2003 recommendations are modified versions of the comments to the ABA’s Model Rules supplemented by some Washington-specific
variants. The Supreme Court has the comments under review as well. If those
are also adopted, they should provide a very useful official interpretive guide to
the rules.
For more information on the Ethics 2003 Committee, a complete copy of its
report and other developments, see the Ethics 2003 Committee’s page on the
WSBA’s web site at www.wsba.org/lawyers/groups/ethics2003.

Axes to Grind

14

Legislative Update

17

This presentation will outline the proposed rule changes in four areas:

“Thank You”s Make
List Serve and WDTL
More Valuable

20

• Conflicts
• Confidentiality
• The “no contact” rule
• Multijurisdictional practice

Current Officers

22

WDTL Membership
Application

23

Upcoming Events

24

Conflicts
Although the conflict rules have been restructured somewhat, the substance of
the current and former client conflict rules under RPC 1.7 and 1.9 will remain
the same in practical effect. In other words, a conflict under the “old” rules will
remain a conflict under the “new” rules. In several areas, however, the terminology has changed. The “old” rules, for example, frame waivers as “consultation”
Continued on Page 2
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and “full disclosure”; the operative term under the new rules is
“informed consent.”
In two potentially useful technical changes, the definition of
“writing” for conflict waivers
(and other use of that term in the
new RPCs) will now specifically
include e-mail and will also now
specifically authorize (in appropriate circumstances) advance
waivers (Comment 22 to “new”
RPC 1.7).
Confidentiality
The structure and overall thrust
of the confidentiality rule-RPC
1.6-remain the same. But the potential scope of both the material
protected and the exceptions will
be broadened.
Under the “old” version of RPC
1.6, a lawyer has a duty to keep
two categories of material confidential: “confidences,” which
are communications protected
by the attorney-client privilege;
and “secrets,” which are “other
information gained in the professional relationship that the client
has requested be held inviolate or
the disclosure of which would be
embarrassing or would likely be
detrimental to the client.” Under
the “new” version of RPC 1.6,
the scope of the rule expands to
encompass “information relating
to the representation of a client.” The Washington comment
[Comment 19] to the new rule
notes that this phrase “should be
interpreted broadly” and protects
information “protected by . . . but
not necessarily limited to, confidences and secrets.” For example,
the new rule would impose a duty

Defense News does not screen its advertisers/advertisements and does not vouch for
the quality of the services offered for sale herein.
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of confidentiality on information
that while technically “public” may
not be widely known and was only
learned by the lawyer as a result of
the lawyer’s representation of the
client.
Under the “old” version of RPC 1.6,
there were three primary exceptions
to the rule which authorized, but
did not require, a lawyer to reveal
confidential information: (1) to
prevent the client from committing
a crime; (2) to establish a claim or
defense by the lawyer in a dispute
with the client; and (3) to inform a
court of a breach of fiduciary duty
by a court-appointed fiduciary such
as a personal representative of an
estate. Under the “new” version of
RPC 1.6, the current exceptions are
retained and four new exceptions
are added: (1) to prevent “reasonably certain death or substantial
bodily harm” from resulting; (2) to
prevent a financial fraud that would
result in substantial financial harm
and in which the client has used the
lawyer’s services; (3) to secure advice
about compliance with the RPCs;
and (4) to comply with a court order. Disclosure remains permissive
rather than mandatory.
In addition to RPC 1.6, RPC 4.1(b)
also requires the disclosure of “a
material fact when disclosure is necessary to avoid assisting a criminal
or fraudulent act by a client, unless
disclosure is prohibited by Rule
1.6.” Finally, new RPC 1.13(b)-(e)
require a lawyer for an organization
to report information that would
likely result in substantial injury to
the organization “up” the organization’s chain of command if it has not
been acted on below and permits
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the lawyer to reveal such information
“out” of the organization if the highest levels of authority have not acted
to prevent the injury.
The “No Contact” Rule
The changes in store for RPC 4.2 are
threefold but comparatively minor.
The first broadens the scope of the
rule slightly by substituting represented person for party. The second
deletes RPC 4.2(b), which deals with
communications in limited-scope
representations under RPC 1.2, and
moves it to a comment instead. The
third expands the “authorized by
law” exception by including court
orders. For a detailed portrait of RPC
4.2, see my July 2005 Ethics & the
Law column in the WSBA Bar News
(available at www.wsba.org), “Who’s
Fair Game? Who You Can and Can’t
Talk to on the Other Side.”

Multijurisdictional Practice
The “old” version of RPC 5.5 prohibited the unauthorized practice of law.
The “new” version does that and creates six categories of authorized temporary practice: (1) “out-of-state”
lawyers will be allowed to handle “in
state” matters in association with a
local lawyer who participates actively
in the representation; (2) the practical
scope of pro hac vice admissions will
be extended to work, such as pre-filing witness interviews, that occurs
before formal pro hac vice admission
is available; (3) alternative dispute
resolution proceedings that do not
have the equivalent of formal pro hac
vice admission will also be recognized
as authorized temporary practice; (4)
“out-of-state” lawyers will be allowed
to handle “in state” matters that arise
out of or are reasonably related to
the lawyer’s practice in the lawyer’s
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“home” state; (5) in-house counsel
will be allowed to provide services to
their corporate employers in transitory circumstances that do not
otherwise warrant admission under
available house counsel rules; and
(6) legal work specifically permitted
by federal law, such as that of federal
prosecutors, will fall within the scope
of “authorized practice” even if the
lawyer involved is not admitted in the
jurisdiction involved. RPC 8.5 will
also be amended to include attorneys
temporarily practicing in Washington within Washington’s regulatory
authority.
The “new” version of RPC 5.5 is patterned on the analogous new ABA
Model Rule that is now being adopted by states around the country.
Oregon and Idaho, for example,
have recently adopted similar rules.
Although the new approach to
temporary multijurisdictional practice is not quite like relying on the
reciprocity afforded by your driver’s
license on a cross-country trip, it
promises a much more rational
system of temporary admission than
the old ad hoc approach.
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Protecting Confidentiality of
Client Documents and Trade
Secrets after Rufer v. Abbot Labs.
By Donna Chamberlin and E. Pennock Gheen

The confidentiality of client documents has come under attack in a series of recent
articles printed in the Seattle Times.1 The Seattle Times’ articles are premised on the
mandate in Washington’s Constitution, art. I, § 10, which provides that: “Justice
in all cases shall be administered openly, and without unnecessary delay.”2 As The
Seattle Times’ articles note, there are very few legal doctrines that permit parties to seal
court records. One such legitimate protection is that afforded trade secrets.
Open Administration of Justice
Historically, “open administration of justice” required disclosure of documents
admitted during trials, as well as documents filed as part of dispositive motions, such
as motions for summary judgment. Arguably, “open administration of justice” did
not require disclosure of documents excluded from the trial record or filed as part
of non-dispositive motions.3 This view of public access to court records arose from
case law that the Seattle Times played a central role in shaping, Seattle Times Co. v.
Rhinehart.4
In Rhinehart, the Seattle Times reported on a religious foundation that later sued for
invasion of privacy and defamation. In the course of litigation, the Seattle Times requested discovery about the identities of foundation members and donors. The trial
court required the foundation to produce the records, but entered a confidentiality
order prohibiting publication in the media. Washington’s supreme court affirmed
Continued on Next Page
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the trial court’s ruling and barred publication of the members’
and donors’ information.
The Seattle Times appealed to the United States Supreme
Court. The Supreme Court enforced the protective order
and ruled that “Because of the liberality of pretrial discovery
permitted by Rule 26(b)(1), it is necessary for the trial court
to have the authority to issue protective orders conferred by
Rule 26(c).5 As rationale for its holding, the Court said,
“[m]uch of the information that surfaces during pre-trial
discovery may be unrelated, or only tangentially related, to
the underlying cause of action. Therefore, restraints placed
on discovered, but not yet admitted, information are not a
restriction on a traditionally public source of information.”6
Rufer’s Revised Definition of “Open Administration of
Justice”
The legal argument that only trial records are public records
received a fatal blow in the recent decision of Rufer v. Abbott
Labs.7 In Rufer, Washington’s supreme court held that “the
public must – absent any overriding interest – be afforded the
ability to witness the complete judicial proceeding, including
all records the court has considered in making any ruling, whether ‘dispositive’ or not.”8 Significantly, the Court
presumed that opposing counsel had acted in good faith and
only filed with the court those documents relevant to the legal
matter at hand.9
The ruling in Rufer makes it difficult to prevent information
(perhaps inaccurate and shaded with attorney argument and
hyperbole) from becoming what the public may perceive as a
“factual” court record. In Rhinehart, the Court had emphasized that, during discovery,
[t]here is an opportunity... for litigants to obtain –
incidentally or purposefully – information that not only
is irrelevant but if publicly released could be damaging to
reputation and privacy... It is clear from experience that
pretrial discovery by depositions and interrogatories has a
significant potential for abuse... [that] may seriously implicate
privacy interest of litigants and third parties.10 Post Rhinehart,
the Washington Supreme Court ruling in Rufer potentially
leaves defendants more vulnerable to prejudice caused when
one-sided, confidential discovery is filed with a court. Trade
secrecy laws can prevent some of the harm attendant to the
Rufer decision, so long as trade secrets rights are not waived by
inconsistent or ineffective protection of proprietary information.

Protecting Trade Secrets
Trade secrecy is one of the few “overriding interests” that can
justify denying public access to discovery records, particularly
since the advent of Rufer. In general, trade secrets are commercially valuable information that a company develops and keeps
secret, rather than obtaining a patent. The information can be
“high tech” or “low tech.” As explained in one United States
Supreme Court decision,
[t]rade secret law encourages the development and
exploitation of those items of lesser or different
invention than might be accorded protection under
the patent laws, but which items still have an important
part to play in the technological and scientific
advancement... Trade secret law promotes the sharing
of knowledge, and the efficient operation of industry;
it permits the individual inventor to reap the rewards
of his labor by a company large enough to develop and
exploit it.11
Protective orders for trade secrets can be obtained under Washington’s Trade Secrets Act.12 Washington’s Trade Secrets Act
requires courts to “preserve the secrecy of an alleged trade secret
by reasonable means, which may include granting protective
orders in connection with discovery proceedings, holding incamera hearings, sealing the records of the action, and ordering
any person involved in the litigation not to disclose an alleged
trade secret without prior court approval.”13
Under the Trade Secrets Act, a trade secret is:
information, including a formula, pattern, compilation,
program, device, method, technique, or process that:
(a) [d]erives independent economic value, actual or
potential, from not being generally known to, and
not being readily ascertainable by proper means, by
other persons who can obtain economic value from its
disclosure or use; and (b) [i]s the subject of efforts
that are reasonable under the circumstances to maintain
its secrecy.14
Thus, by statute, a trade secret involves information that
“derives economic value” by virtue of not being “generally
known.” Arguably, “commercially valuable information” includes engineering data, quality control records, and warranty
claims. Customer lists and design drawings presumptively
constitute trade secrets.15
During litigation, to obtain statutory benefits of trade secret
protection in light of Rufer, a party must enter protective
orders at the earliest stages of litigation and may also need to
Continued on Page 6
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seal the court record. To prevail in a
motion for a protective order thereby
sealing the record, the trade secret
holder must demonstrate that “reasonable efforts” have been used to maintain
trade secrets. Examples of “reasonable
efforts” to enforce trade secrecy include
measures taken at operating facilities to
limit disclosure and employee contracts
that prohibit disclosure. Other indicia
of trade secrecy can include historically
marking the documents “confidential,”
and evidence that personnel are prohibited from taking work documents
home. Evidence of prior enforcement
of confidentiality is strong evidence of
trade secrecy. Significantly, protection
should include not only activities during litigation, but pre-litigation activities as well.
Some federal laws and administrative
agency rules protect trade secrets, and
can thus be invoked to secure protection. As a case in point, the Freedom of
Information Act (“FOIA”)16 precludes
administrative agencies from disclosing trade secrets to the public, even if
such information is gathered as part of
a product liability claim. Sometimes,
an argument of federal preemption on
the matter of certain trade secrets can
be made.
Patent rights, however, do not protect
trade secrets, as the premise of patent
protection is that the patent holder
has agreed to disclose to the public the
elements of the design that render it
novel and beneficial to the public. In
exchange, a patent holder acquires, for
a limited period of time, the right to
charge its users a licensing fee. A holder
of a trade secret is generally less able to
receive license fees or royalties because
the holder keeps the invention a secret
as long as possible while he or she
captures the benefits of the invention


privately. Because a patent application is public, a patent application that
discloses more technology than required
may jeopardize a trade secret. Likewise,
revealing trade secrets in court filings
can jeopardize confidentiality, particularly in light of Rufer, which treats all
filings as presumptively public records.
At the outset of litigation it is important
to identify the categories of clients’ trade
secrets and to immediately take precautionary measures to protect them,
including entering protective orders
and establishing company practices to
preserve confidentiality, otherwise, valuable trade secret rights can be waived.
In Washington, confidentialagreements
are sometimes viewed with disfavor.17
Therefore, pre-settlement confidentiality agreements may better withstand
judicial scrutiny. Such pre-settlement,
confidentiality agreements may also
minimize the adverse impact of Rufer,
wherein an opposing party could
introduce scurrilous discovery into the
court files.
E. Pennock Gheen and Donna Chamberlin practice in the areas of product
liability, manufacturing, personal
injury and intellectual property litigation. They can be reached, respectively, at
penn.gheen@bullivant.com and donna.
chamberlin@bullivant.com.
1 Ken Armstrong, Justin Mayo & Steve
Miletich, The Cases Your Judges are Hiding from
You, Seattle Times, Mar. 5, 2006, at A1; Ken
Armstrong, Justin Mayo & Steve Miletich, Unsealed: A Judge’s Secret, a Therapist’s Odd Methods,
Seattle Times, at A15; Ken Armstrong & Justin
Mayo, Penchant for Secrecy: One Judge has Sealed
12 Cases from View, Seattle Times, at A1. The
Seattle Times reported on its front page on March
5, 2006 that: “Document after document, file
after file, has been sealed - and sealed improperly
- by judges and court commissioners of King
County Superior Court.”
2 Cohen v. Everett City Council, 85 Wn.2d 385,
388-89, 535 P.2d 801 (1975)(“our constitution
mandates an open public trial in a civil case,
absent any statutory exceptions or compelling
reasons . . . .”).
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3 See generally Dreiling v. Jain, 151 Wn.2d 900,
93 P.3d 861 (2004).
4 467 U.S. 20, 33 (1984).
5 467 U.S. at 33.
6 Id.
7 154 Wn.2d 530, 114 P.3d 1182 (2005)
8 Rufer, 154 Wn.2d at 549, 114 P.3d at 1191
(emphasis added)(stating “[t]here is good reason
to diverge from federal open courts jurisprudence [given that] our state constitution has an
explicit open courts provision, [and] there is no
such counterpart in the federal constitution, and
much of the federal right is grounded in federal
common law.”)
9 Rufer, 154 Wn.2d at 547.
10 467 U.S. at 33.
11 Kenawee Oil Co. v. Bicron Co., 416 U.S. 470,
493 (1974).
12 RCW 19.108.050, et seq.
13 Id
14 RCW 19.108.010 (4). If a trade secret is
misappropriated, a claimant can recover damages
for actual losses and unjust enrichment caused
by the misappropriation. RCW 19.108.030.
Double damages and attorneys’ fees can be
recovered for willful or malicious misappropriation. RCW 19.108.030; RCW 19.108.040.
15 See Boeing Co. v. Sierracin Co., 108 Wn.2d
38, 49, 738 P.2d 665 (1987).
16 5 U.S.C. 552(b)(4).
17 See generally Zuver v. Airtouch Communications, Inc., 153 Wn.2d 293, 314-15, 103
P.3d 753 (2004)(“keeping past findings secret
undermines an employee’s confidence in the
fairness and honesty of the arbitration process
and thus, potentially discourages that employee
from pursuing a valid discrimination claim.
Therefore, we hold that this confidentiality
provision is substantively unconscionable.”);
Yakima Newspapers, Inc. v. Yakima, 77 Wn.
App. 319, 327-28, 890 P.2d 544 (1995)(in the
context of settlements with law enforcement, “if
a public agency’s settlement agreement cannot
withstand public scrutiny, it may be flawed in
the first place.”); Luna v. Household Fin. Corp.,
236 F. Supp.2d 1166, 1180 (W.D. Wash.
2002)(in the arbitration context, “by keeping all
awards confidential, any advantages that inure to
Defendants as repeat participants are effectively
concealed, thereby preventing the scrutiny critical to mitigating those advantages.”)

Another Look at “Reasonable &
Necessary” Medical Specials
By Mary Ann McConaughy

You represent a defendant in a suit
involving $350,000 in medical bills.
You know all expenses were covered
by Medicaid at a reimbursement rate
much less that the bills the plaintiff
plans to introduce at trial. Is there
anything you can do?
The plaintiff’s attorney will object to
any mention of Medicaid, citing the
collateral source rule. The “collateral
source” rule allows the plaintiff to recover costs of reasonable and necessary
medical care even though such expenses
were paid, perhaps most commonly by
private insurance. You might point out
that the rationale of the collateral source
rule does not apply. The defendant is
not deriving the benefit of an insurance plan purchased by the plaintiff.
Medicaid rules relieve the plaintiff from
paying the Medicaid discount. No one
will ever be responsible for paying the
discount. Why should the defendant
be required to pay an excessive amount
for medical expenses, and the plaintiff
reap the windfall?

A Division III opinion supports the
plaintiff’s collateral source argument,
at least to some extent. In Hayes v.
Wieber Enters,1 the defendant claimed
he should have been able to introduce
evidence that the plaintiff’s doctor
accepted less than the $5,800 amount
he billed for the plaintiff’s care. The
defense argued that the lesser amount
was evidence of the fair-market value of
the treatment. The defendant claimed
the collateral source rule did not apply
because no one paid the difference
between the contract payment amount
and the billed amount. The Court
stated:
Plaintiffs in negligence cases
are permitted to recover the
reasonable value of the medical
services they receive, not the
total of all bills paid. Patterson
v. Horton, 84 Wn. App. 531,
543, 929 P.2d 1125 (1997).
And the amount actually billed or
paid is not itself determinative.
The question is whether the sums

requested for medical services are
reasonable. 6 WASHINGTON
PATTERN JURY INSTRUCTIONS: Civil 30.07, at 39 (3d
ed. Supp. 1994); Patterson, 84
Wn. App. at 543.
Wieber could have challenged the
reasonableness of Ms. Hayes’
medical bills by presenting
testimony that the charges were
unreasonable. The fact that the
doctor accepted the first party
insurance carrier’s limit for his
services does not tend to prove his
charge for these services was
unreasonable.2
The bad news is that evidence of what
the provider actually received (according to Division III) encroaches on the
collateral source rule. Courts in other
states have addressed the issue and
reached a different result, ruling that the
plaintiff cannot reap the windfall.3
The good news is that the proper
measure of damages is not necessarily
“the sum of all bills paid.” Further, the
defense should keep in mind that it is
error for the trial court to rely on medical bills alone for proof of medical costs
“without requiring the plaintiff to show
that the bills were reasonable and the
treatment was necessary.”4
Frequently hospital and doctor bills
significantly overstate what the provider
has accepted as full payment. Private
insurance companies have negotiated
arrangements with providers to accept
less. Medicare and Medicaid operate
under regulations that specify reimbursement at a lower rate than providers normally receive. Doctors and hospitals are prohibited by law or contract
Continued on Page 9
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Judicial Profile:

Honorable Stephanie Arend

By Matt Marinelli

Judge Arend has been a Superior
Court Judge since 1992. Prior to
becoming a Superior Court Judge,
she worked for Gordon Thomas, et
al. from 1988-1999. In 2003, she
became the criminal presiding judge,
and beginning in 2005, she became
the Presiding Judge.
I had the opportunity to sit down
with Judge Arend and ask her some
questions about the bench, her experiences, and some of her opinions
about the legal system in Washington.
When did you know you
were going to be a lawyer?
My philosophy professor from Alverno College (in Milwaukee, Wisconsin) actually suggested law school
or medical school. The choice was
very easy.
When did know you
would become a Judge?
This occurred to me early on, during law school at UPS (University of
Puget Sounds). The State Supreme
Court came to UPS and held open

court and after watching oral argument, I thought to myself that I
would enjoy being the person sitting
on the bench.
Have you enjoyed your
time as a Judge?
I love it. It’s the best job in the world.
One of the best parts is the amount of
learning I do on a case by case basis.
I have always enjoyed learning and I
find that everyday I learn something
new from the jurors, attorneys, parties
and witnesses.
Is there something that most people
do not know about being a judge?
Nowadays, the legal profession is
very specialized. Thus, the attorneys
appearing before me likely have a
particular expertise. However, there
seems to be an expectation that the
judge should know a little bit about
everything, Attorneys sometimes forget that they are the teachers and the
judge is the student. It is up to the
attorney to inform the court about
the law so that the judge may reach
an informed decision.

What is more challenging, presiding
over a trial with a new attorney or
a seasoned veteran?
This varies on a case by case basis. I
have seen it both ways: inexperienced
attorneys well prepared, and seasoned
veterans not so much.
Any particular unusual moment in
the court room that you remember?
A local prominent attorney, who shall
remain nameless (the non-retired
named partner from Burgess Fitzer,
P.S), once completely fell out of his
chair. He seized what would have
been an embarrassing moment to win
over the jury.
Do you prefer a criminal
or civil trial?
Both are very interesting, but I think
that a civil trial often is more difficult.
In a criminal matter, the judge’s job is
to guard the due process rights of the
defendants (regardless of the charged
offense). In a civil matter, I may need
to learn a completely new area of the
law where the process is different, the
vocabulary is different, and the issues
are different.
The Friday morning docket in
Pierce County may sometimes be
a zoo; do you have any suggestions
that might change the
current process?
I would suggest changing the current
system to allow the court to decide
some motions without oral argument.
Prior to the hearing, I have read the
briefs and I often feel there is no need
to waste the attorney’s time (and
client’s money).
Continued on Page 10
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Medical Specials
from collecting additional or remaining
amounts from the patient. Reasonable
people (and jurors) might conclude that
billing statements do not represent the
“reasonable” value of medical specials in
the hypothetical case. A significant injury case, involving prolonged hospital
stays, rehabilitation, and other procedures, can quickly run into six figures
– and yet in some cases the providers
involved may have accepted, as full payment, something closer to one half the
billed amount.
There are steps you can take to dispute
amounts billed, including hiring an
expert to review the billings and offer
an alternative amount for jury consideration. You need to keep in mind basic
concerns relating to the “necessity” of
treatments, like whether they were for
conditions unrelated to the injuries,
whether some treatments were excessive, etc.
The billing practices of the provider
may call into question the “reasonableness” of charges. Representing defendants, we are accustomed to a provider
waving at a stack of bills and pronouncing them to be “reasonable and necessary.” More frequently, the plaintiff
serves up a stack of bills with requests
for admissions asking the defense to
admit the issue. This is daunting when
the bills in question involve multiple
doctors, residents, nurses, therapies,
equipments, supplies, etc. The hospital
bill is typically a multi-page document
with numerous codes and notations
that are difficult to interpret. A defendant asked to admit what is reasonable
and necessary in the context of complex
treatments and disputed injury may not
possess the background and information necessary to respond appropriately.
For that matter, even medical professionals may not be so equipped. Is the

From Page 7

treating physician in a position to know
what constitutes reasonable charges for
hospital supplies, occupational therapy,
and the other myriad charges on
the bill?
One approach is to hire an expert with
background in how medical prices are
set or should be set. This approach may
not be practical when medical specials
are moderate – but can be well worth it
in our hypothetical $350,000 medical
specials case.
Charles Plunkett of MSO Washington, in Tacoma, was interviewed for
this article and stated that our system
of medical pricing is one of the most
complicated and illogical systems imaginable. He explained that CPT codes
(“current procedural terminology” used
to describe every medical procedure and
service) are assigned unit values by the
American Medical Association. The
values are to be used for setting medical prices, but this is not always done.
Some providers actually “up-code”
visits when payments are coming from
non-government payers. Sometimes
practitioners independently arrive at
their own prices without regard to CPT
code guidance from the AMA.
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Clearly, the issue is not a simple one.
But the Hayes case anticipates that the
defendant be given some latitude to
dispute the billed amount. In the right
case, digging deeper and challenging
the usual assumptions about medical
specials could reap substantial savings
for defendants – or at least begin to
challenge the notion that the billed
amount is equal to what is “reasonable
and necessary.”
Ms. McConaughy has represented governmental defendants since 1981 in personal
injury and civil rights lawsuits as an assistant attorney general and King County
deputy prosecutor. Currently, she defends
city employees and officers in tort litigation
at Keating, Bucklin & McCormack.
1 105 Wn. App. 611, 616, 20 P.3d 496 (Div.
III 2001)
2 Id. at 616.
3 See, e.g., Terrell v. Nanda, 759 So.2d 1026 (La.
App. 2000); Moorhead v. Crozer Chester Medical
Center, 564 Pa.156, 765 A.2d 786 (2001).
4 Patterson v. Horton, 84 Wn. App. 531, 535,
929 P.2d 1125 (Div. II 1997).



Judicial Profile
Any pet peeves attorneys should
know about?
Be prepared to explain your position
thoroughly, but also be prepared to
answer questions. Allow the court
time to ask any questions and be
flexible to respond to those questions.
Also, not to state the obvious, please
be prepared.
How often do judges discuss
attorneys behind closed doors?
Not as much as you might think.
We are all very busy, and each of us
is quite isolated. When we do have
meetings, attorney conduct is not the
topic, so we do not really discuss it
when we are together in that context.
Of course, that does not mean the
topic never comes up, and we may
discuss the good presentation by an
attorney, or their shortcomings.
Have you seen any positive
trends in state court recently?
More active participation by the
jurors by allowing them to take notes
in civil/criminal cases and ask questions in civil trials. I used this when
I first took the bench, and now it has
become a court rule. I have found
that the jurors come up with good
questions (most of the time) and this
process has worked quite well.

From Page 8

If you could change places with any
other Judge on any other type of
court, what would it be?
I would like to change places with an
appellate level judge, provided that
person takes my position at the trial
level. This way, the appellate judge
can see what it is like to make a snap
decision and not have the luxury of
time when reaching their decision.
As a female judge, do you see the
same obstacles today in reaching
your position, as maybe existed in
the past?
I do not see a real barrier today. In
fact, on the Pierce County bench, 10
out of 22 judges are women. The
bottom line is to elect the best qualified judge, regardless of gender.
What has been one of your favorite
moments behind the scenes as a judge?
One that sticks out is when I swore
in a young attorney in chambers who
brought his wife and 1 1/2 year-old
daughter who stood behind him with
her arm raised just like her daddy.

If given unfettered authority
over the judicial system in Pierce
County, or the State of Washington,
what would you do?
I would make sure that the judicial
system had all the resources – the
staff, security, technology, and court
rooms necessary to be a court as good
as its promise.
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You are familiar with our (WDTL)
president, Jill Haavig Stone, can
you divulge anything that we might
not know about her?
People likely know that she may be
somewhat fiscally conservative, but
what they might not know is that she
has a much bigger heart than most
people realize.
If you weren’t serving on the bench,
you would be......
Still practicing law, just not land-use
(as I once did).
On the weekends, you can most
likely be found.....
Stuff with my children, or doing family history research (a hobby of mine).

Put Your WDTL Membership to Work
By: Mathew Wojeik, WDTL Committee Chair, New Member Committee

WDTL members
define the value of
their membership
differently. An obvious value to many
members is the expert
witness listserve, allowing members to
request information on experts with
the click of a mouse. Some value
WDTL for the high-quality CLE programs offered on topics ranging from
the nuts & bolts of trial practice, to
construction law, to cutting edge
technology. Younger members may
value their WDTL membership for
providing access to job postings and
career opportunities through WDTL’s
website and monthly Defense News.
Still others rely on WDTL for the
voice it provides the defense bar in
Olympia, while many of us value our
WDTL membership primarily for the
social aspect - the annual meeting,
the networking opportunities and the
camaraderie.
However you define the value of
WDTL, it is likely you are not taking
full advantage of your membership.
Do you use the WDTL website as
your default search engine for recent
Supreme Court Opinions and legislative tracking, or for the website’s links
to headlines from the Law.com newswire, archived articles by Karl Tegland
and expert databases across America?
Have you attended any of the free
Brown Bag CLE programs (including
Stan Owings’ discussion on evaluating
earning capacity, Judge Terry Lukens’
tips on King County motion practice,
Angela Dodge’s “Voir Dire Dos &
Don’ts,” Ted Clelland’s explanation
of the new arbitration rules, Naegeli’s
exhibition of the latest in litigation
technology, or Gabe Galanda’s primer

on Indian Law)? How many of you
are aware that the WDTL website
includes links to hear oral arguments
in Washington Supreme Court cases?
The WDTL is a powerful resource
and, as a member, it is your resource.
Take advantage!
As much as the WDTL offers you
as a member in terms of resources,
WDTL is also fueled by member
involvement. Get involved with a
committee or task force that interests
you. Write an article for the Defense
News on a cutting edge legal topic,
new case or pending legislation. Get
your name and the name of your firm
out there in front of your peers and
potential clients. Hone your skills
by volunteering to speak at a seminar. Contact your WDTL Executive
Director, Board members and officers
with suggestions and recommendations on how WDTL can improve
and what additional services the
WDTL can offer to increase its value
to you. You are the WDTL. Get
involved!
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Diane Albert
Letters Editor
The Seattle Times
P.O. Box 70
Seattle, WA 98111
Dear Ms. Albert:
The Washington Defense Trial Lawyers is an organization of approximately 750 lawyers across the state,
defending individuals and entities in lawsuits in our state’s courts. Our members have appeared before King
County Superior Court Judge Sharon Armstrong often over the course of her 21 years on the bench. She is
a tremendous judge, one of our best, and a highly respected public servant. With this background, we are
writing in response to The Seattle Times articles regarding Judge Armstrong. The Times apparently has complaints regarding the law relating to the sealing of files. Fair enough. We are quite disturbed, however, by the
approach your newspaper has elected to take, specifically as it relates to an excellent public servant.
First, The Times ignores any analysis of the governing law. Regardless of what the newspaper’s views are, the
fact remains that our Supreme Court has outlined rules governing the sealing of files and Judge Armstrong
has endeavored to follow them. In the modern era, the standard governing the sealing of files was outlined
by the Supreme Court in a 1982 case involving The Times. You describe the Supreme Court’s 2004 decision in Dreiling v. Jain as if it had eliminated the practice of sealing of files as improper. This is simply not
true. Dreiling v. Jain reaffirmed the notion that files should be sealed where the standards for doing so are
satisfied. Certain cases in our court system, many involving vulnerable parties who are unable to represent
themselves, satisfy these standards. Often, these cases involve children.
Second, you draw an adverse conclusion regarding the numbers of cases sealed by Judge Armstrong relative
to some of her fellow judges. We have made no study of the data, but remind you that Judge Armstrong has
been on the bench 21 years. She has the second longest tenure of any of our 51 Superior Court judges. We
would fully expect that there are more sealed files in Judge Armstrong’s court than in the court of a judge
with half her experience. Virtually everything has occurred more frequently in Judge Armstrong’s court than
others, simply by virtue of her lengthy service. It is the earmark of experience.
The Seattle Times can best serve its readers by examining the issue of sealing court records objectively and
in the context of the law, rather than by focusing on the perceived missteps of a single, highly respected
jurist. You have identified Judge Armstrong for selective criticism on this issue multiple times in the past few
weeks. None of the remaining 50 judges has been singled out. We are left with the impression that you have
“selected” her solely because she ruled against you in the Dreiling litigation, and that your personal antagonism towards the judge has affected your journalism. Not everyone agrees with every court decision, and
citizens are free to disagree, but the tone of The Times’ articles is personal. It is not right to vilify a public
servant whose job it is to decide cases based on the facts and the law.
The purpose of the courts is to uphold our rights and ensure that citizens get a fair hearing. The courts have
no motivation to hide things from the public. By design, they are accountable only to the law, and not to
political pressure. The thrust of your article, however, seems squarely aimed at political pressure. Given that
impression, we feel it is important to point out that the legislature has seen fit to authorize the courts to seal
cases from public disclosure when appropriate and the Supreme Court has taken great care to outline narrow circumstances when the court may prohibit public scrutiny by the press. As an independent branch of
our government, the courts should be supported by the press in their endeavors to apply the law impartially
and fairly, and not attacked and vilified, particularly with such a personal attack. The Seattle Times can do
better for its readers.
Very truly yours,
WDTL Board of Directors
12
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David Boardman
Managing Editor
April 11, 2006
Washington Defense Trial Lawyers 601
Union Street, Suite 4100
Seattle, W A 98101
Dear WDTL Board of Directors:
Thank you for your letter of April 4, responding to our newspaper’s articles on Judge Sharon Armstrong.
We appreciate your concerns, but respectfully disagree with your characterization of our coverage in
numerous respects.
You write: “The Times apparently has complaints regarding the law relating to the sealing of files.” Our
stories have not focused on the adequacy of the law. They have focused on the failure of judges and court
commissioners to follow the law.
Contrary to your letter’s assertions, The Times’ coverage has analyzed the governing law, saying files
should be sealed only if a judicial officer has found compelling circumstances; explained the need for
secrecy; weighed the public interest in open court proceedings; and considered less sweeping alternatives,
for example, sealing individual documents or redacting information deemed private.
Those are the standards embraced by the Washington Supreme Court in case law and in court rules. Our
stories have not said that Dreiling v. Jain or any other ruling has outright prohibited the sealing of files.
Instead, the stories have described the standards that must first be met - the standards enunciated above.
You say the Supreme Court has outlined rules and Judge Armstrong has endeavored to follow them. But
whatever her intentions - and we have no reason to believe they are anything but benign - she has failed
to follow the rules outlined above while sealing one file after another.
We have no doubt that Judge Armstrong is a respected judge. Our story says as much, stacking the words
of praise with which her colleagues describe her. Your suggestion that we tried to vilify her doesn’t hold
up to any fair reading of the stories, in which she is described as a superb judge - thoughtful, intelligent,
dedicated, bright, talented, industrious These are not adjectives of personal attack.
Nor did we, as you suggest, select her for coverage because she ruled against The Times in the Dreiling
case. The numbers selected her. The numbers showed that no judge has sealed more cases than Judge
Armstrong. We had no idea what those numbers would show when we began our research. We simply
went about the task of identifying sealed cases, gathering sealing orders, and learning which judicial officers had sealed which cases, and why.
What emerged from Judge Armstrong’s sealed cases, aside from the sheer number, was the obvious public
interest in so many of them - with public agencies being sued, for example, or professionally licensed attorneys being accused of malpractice.
Nor have we written about Judge Armstrong in isolation. Our stories and graphics have named at least
eight other judges who have sealed entire files, along with five court commissioners. We even listed the
five judges and five court commissioners who have· sealed the most files.
We hope this addresses the concerns you expressed in your letter.
Sincerely,
David Boardman
1120 John Street, Seattle, WA 98109 • P.O. Box 70, Seattle, WA 98111 seattletimes.com
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Axes to Grind
By William L. Cameron, Lee, Smart, Cook, Martin & Patterson, P.S., Inc.

Wage cases are about as much fun as
acrimonious child custody battles;
everybody is emotionally involved.
Getting the participants to see the
reality of their position is sometimes
just about impossible. The employee
rarely wins or if he does win, he does
not win a lot. On the other hand if
the employer loses, he can lose very
big over even relatively small claims.
A recent case from Division I, Chelius
v. Questar1 is one of those cases that
help draw clear lines and make it just
a bit easier to tell our clients to get on
with their lives or get out their checkbook, as the case may be.
When I saw the case of Helenius v.
Send.com,2 I recognized Helenius
as one of the defendants in Chelius who had managed to parley a
$173,000 claim for wages into a
half million dollar judgment for his

former employees. Helenius and his
partner Tilley had battled over the
wage claims of Chelius and another
employee Feuer. They had sold their
company to Send.com on condition
that Send.com would make good
on the employees’ wage claims. The
trouble is their defenses were major
losers. Despite years of assignors
wailing about it, courts have never
bought the argument that an assignor
can raise the assignment as a defense.3
Arguments that the employees had
agreed to forego their wages and that
the owners failure to pay was not willful, were just so much wasted effort.
Helenius and Tilley lost big time,
$508,932.24 to be exact. The court
of appeals’ handling of the battery of
defenses is an excellent compilation of
Washington wage law. If the money’s
owed and you did not pay it, you pay

double damages and attorney’s fees.
An employee’s agreeing to forego wages during bad times does not mean
agreeing to never be paid. If you’re
the owner or writing the checks, your
going broke or the company’s going
broke is no defense.
Of course the story did not end there.
Helenius and Tilley turned around
and sued Send.com for breaching
its agreement to indemnify them for
Chelius and Feuer’s wages.4 It turned
out that Chelius and Feuer were not
victimized employees; they were vindictive employees. They had marched
into a battle planning to beat their
opponent to death with a shield.
They took a spear in the gut.
Unbeknownst to Helenius and
Tilley, by May 2000, Chelius
and Feuer and Send.com had
entered into an agreement to
prevent Questar, Helenius and
Tilley from enforcing their rights
under the [stock purchase
agreement]. Chelius and Feuer
promised not to execute their
wage claim judgment against
Send.com. Instead, they agreed
to execute the judgment at
Send.com’s request against any
legal action Questar, Helenius
or Tilley filed against Send.com.
In January 2001, Chelius and
Feuer and Send.com formally
executed the Agreement. 5
It was at this point that things went
sour for the former employees. Helenius and Tilley, upon learning of the
duplicity of Send.com and Chelius
and Tilley’s interference with their
stock purchase agreement during discovery, immediately took the offensive. They sued Chelius and Tilley for
Continued on Next Page
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tortuous interference with a contractual relationship and abuse of process.
They joined everyone associated with
the purchase of their stock in Questar
for violation of Washington’s security laws. They won on all counts.
While the portion of the decision
dealing with the interference with
the contractual relationship and the
abuse of process issues is not part of
the reported decision, the unreported
portion of the decision provides a
detailed analysis of what not to do in
litigation:
The trial court ruled Send.com
breached the SPA; Send.com
and Send.com’s directors Brian
DiJulio, Paul Brogan, Randall
Burke, and Roger McCracken
(the Send.com Directors)
violated the [Washington State
Securities Act] and Chelius and
Feuer were liable for tortious
interference with the SPA and
abuse of process. Questar elected
breach of contract damages
from Send.com. Helenius and
Tilley relinquished their claims
for breach of contract damages
and requested relief against
Send.com and the Send.com
Directors under the WSSA.
The court awarded Questar
approximately $130,000 for the
attorneys’ fees and costs incurred
by Questar, Helenius and Tilley
in the litigation with Chelius and
Feuer and the $147,900 liability
identified in the SPA that was
owed to Helenius and Tilley.
As a remedy for Send.com and
the Send.com Directors’ WSSA
violation, the trial court ordered
rescission of the SPA stock
transfer and voided Chelius’ and
Feuer’s judgment. Send.com

returned the stock to Helenius
and Tilley, and Helenius and
Tilley returned the $100,000
they received under the SPA to
Send.com. The trial court
awarded nominal monetary
damages for Chelius’ and Feuer’s
tortious interference with the
SPA and abuse of process, but
declared the $508,932.24 wage
claim judgment against Questar,
Helenius and Tilley null
and void.6
It has been a long time since someone
has snatched defeat from the jaws of
victory with such élan. I am sure that
all this made sense to someone at one
time. “When the SPA was disclosed
[to Chelius and Feuer pursuant to a
discovery request in the wage claim
litigation], it infuriated Chelius, not
because Send.com assumed the liability for the $173,000 in claims, but because the SPA had provided $100,000
in cash to Helenius and Tilley which
Chelius believed they should have
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used to pay him and Feuer.” 7 Lawsuits are about money; not about
getting even. This case should serve
as a moral compass to anyone who
loses sight of the basic premise of our
legal system, making an injured party
whole or recovering the ill got gain
from a wrongdoer. Chelius and Tilley
were awarded their unpaid wages plus
an equal amount in double damages
along with their reasonable attorney’s
fees. Any interest that accrued on the
judgment would keep them whole.
When they became obsessed with
who paid them or how they would be
paid rather than accept the very handsome award they had been given, they
suffered the same fate as did Shylock.
And if Shakespeare’s advice is not
good enough, consider Luke 3:13-14.
“Exact no more than that which is
appointed you . . . be content with
your wages.”
We cannot be the keepers of our
client’s motives. Doubtless, some
attorney will be blamed for what happened, but that is just clients refusing

From Page 15

to take responsibility for their own
conduct. Send.com wanted to avoid
its contractual obligations; indeed it
was scheming to avoid them when
those obligations were being negotiated. Chelius and Feuer wanted to
get back at their former bosses who
would not sell them an interest in
their company. They wound up
empty-handed after years of litigation. Helenius and Tilley did the
right thing by vigorously defending a suit so they would not breach
their agreement with a company that
might not be able to indemnify them
when it was over and that had already
reneged. Their honesty was rewarded
accordingly.
There are always clients who want to
sue or defend for the principle of the
thing. Principles are good. The law is,
after all, a big collection of principles
to help us live together by a common
set of rules. But that is about as far as
it goes. John Thomas Scopes did not
want to pay a $100 fine; John Peter
Zenger did not want to be mulched

in damages for libel; and Oliver
Brown did not want his children to
walk across town to a substandard
school. Their cases were about legal
relief for real legal problems. John
Scopes lost his trial and that loss had
consequences.8 John Peter Zenger and
Oliver Brown won their cases, overturned some long-standing precedents
and their victories had consequences.
Their cases are important because
they had intrinsic value that was the
purpose of the litigation. There was
no hidden or ulterior motive. There
were principles involved too, but they
were directly related to the case and
they were right up front.
Does your client really have something to litigate? Is there something
other than the legitimate relief to
which he thinks he is entitled? Clients
will always find someone willing to
press their arguments. If it is not you,
it will be someone else. Irrespective
of the merits of their case, tell them
about Chelius and Tilley if they have
an ax to grind. It is a perfect bedtime
story for the rancorous client.
1 107 Wn. App. 678; 27 P.3d 681 (2001).
2 Nos. 53738-5-I, 53739-3-I (Div I, Wn.
App. 10/10/2005).
3 Wadham v. Page, 1 Wash. 420, 25 Pac. 462
(1890).
4 4 Perhaps Helenius and Tilley defended
the wage claims as quixotically as they did,
because they did not want Send.com to raise
any issue about the diligence of their defense.
Had they won on the waiver issue, Send.com
would have been off the hook as well.
5 Slip Op. at 10
6 Slip Op at 12-13 (footnote omitted).
7 Slip Op. at 40.
8 8 Scopes’s case was reversed on appeal thus
postponing for forty years a definitive decision
on the teaching of evolution
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Legislative Update
By: Richard P. Roberts, WDTL Treasurer and Chair of the Legislative Committee

The 2006 legislative
session adjourned on
Wednesday, March 8
– one day before the
60-day limit for the session as provided by the
state constitution. With more than
1,700 bills introduced since January, only 378 were ultimately passed
to the governor. March 31 was the
last day for Governor Gregoire to
take action on bills. Because there
is no “pocket veto” in Washington
state, if the governor fails to take
action on a measure, it becomes
effective without the governor’s signature. Unless otherwise specified,
measures passed by the legislature
become effective 90 days after the
close of the session in which they
are enacted, which will be June 6.
Legislators have returned to their
homes, and will begin preparing
for a busy campaign season. All 98
seats of the Washington House of
Representatives will be up for election in November. Half of the seats
in the Senate will also be on the
November ballot.
Legislature Declines to Take
Action on Patient Safety Bills
Imposing Surcharges on
Attorneys’ Fees
The legislature has killed companion measures in the House and
Senate that would have imposed a
1 percent surcharge on attorneys’
fees in any medical malpractice case
that results in a payment made to a
claimant. Final action on the issue
resulted when the House declined
to take up SHB 1291 after it was
approved by the Senate two weeks
ago. The WDTL provided testimo-

ny in opposition to the surcharges
on attorneys’ fees when the Senate
version of the bill (SSB 5318) was
considered before the House Appropriations Committee on Monday,
February 27. The surcharge would
constitute a significant tax increase
for defense lawyers who handle
medical malpractice cases. The
Senate bill was killed in the House
Appropriations Committee when it
was not brought to a vote before the
deadline for committee action.

“Because there is
no ‘pocket veto’ in
Washington state, if
the governor fails to
take action on a
measure, it becomes
effective without the
governor’s signature.”
The House version of the bill
– SHB 1291 – contains the same
surcharge on attorneys’ fees. In a
surprise move, the Senate advanced
the measure to the floor for consideration and passed it on a 30-16
vote, with three members excused.
The bill was returned to the House
for consideration of amendments
that were adopted in the Senate.
The WDTL made contact with
House leaders to express opposition
to SHB 1291.
Additionally, we confirmed with
WSTLA, the Washington State
Medical Association and others who

were involved in the negotiations
relating to HB 2292 (the medical
malpractice measure just signed
by Governor Gregoire) that there
was an agreement among negotiators that SHB 1291 would not go
forward as a result of the agreement
with respect to HB 2292. As a result of these efforts, SHB 1291 was
held on the House calendar and it
died when the legislative session adjourned. Reports from some House
leaders, however, indicate that the
issue is likely to be advanced again
next year.
Governor Signs Agreement on
Medical Malpractice Measure
On Monday, March 6 Governor
Gregoire signed legislation resulting
from an agreement between health
care and lawyer groups after weeks
of closed door negotiations. The
groups endorsing the package and
directly involved in the negotiations included the Washington State
Medical Association, the Washington State Hospital Association,
Physicians Insurance (one of the
leading medical malpractice writers in the state), the Washington
State Trial Lawyers’ Association, the
Washington State Bar Association,
Governor Gregoire, and Insurance
Commissioner Mike Kreidler.
The negotiated package (HB 2292)
does not address the most controversial issues relating to health care
liability reforms--caps on noneconomic damages and changes to
joint and several liability provisions. It does, however, include a
variety of patient safety provisions.
The agreement also requires prior
Continued on Page 18
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approval for medical malpractice
insurance rates and extensive reporting of closed claim data and underwriting standards. Insurers testified
in opposition to these provisions
when the bill was introduced and
considered in 2005.
Although the agreement received
front-page coverage in regional
newspapers, some legislators have
cautioned that many issues remain
unaddressed. “This is a work in
progress, and I think that we need
to understand there are many, many
issues that are not dealt with,”
said Sen. Alex Deccio, a long-time
supporter of health care liability
reform.
Senate Declines to Revive
Media Shield Proposal
The Senate declined to revive a controversial “media shield” measure in
the last few days of the 2006 legislative session. SHB 2452 was initially
killed when it was not brought to
a vote on the Senate floor before
the deadline for Senate action on
Friday, March 3. Media representatives reviewed options to breathe
life into the measure following the
March 3 deadline, but these efforts
failed.
The bill would have established
an absolute privilege for the media with respect to confidential
sources. The WDTL, together
with the Washington Association of
Criminal Defense Lawyers, the King
County Bar Association, a majority
of county prosecuting attorneys, the
Washington Construction Industry Council, and the United States
Automobile Association (USAA)
opposed the bill. The bill was
introduced at the request of At18
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torney General Rob McKenna, and
was supported by the Allied Daily
Newspapers, the Washington Association of Broadcasters, and others
in the media.
Other Bills of Interest: The following bills have either passed both
houses or have been signed by Governor Gregoire:
E2SSB 5454: This bill, which
has been signed by the governor,
authorizes superior court civil filing fees to increase from $110 to
$200. It also requires that the same
$200 fee be paid for counter-claims,
cross-claims and third-party claims.
There are a number of other fees
that have been created, affecting
mostly district court filings, , but
keep an eye out for notices from
the clerk’s office for these and more
increased and new fees.
SB 6531: This measure has been
delivered to the governor for signature. This bill preserves actions
against dissolved limited liability
corporations within three years of
their dissolution.
3SHB 1226: This bill limits campaign contributions to candidates
for court of appeals and the state
supreme court, among others, to
$1400 per election. This bill is a
first step towards judicial election
reform in which WDTL past president, Jeff Frank, has been actively
involved.
HB 1202: This bill authorizes the
increases of the number of district
court judges in Thurston and Kitsap
County by one.
HB 2344: This bill authorizes one
more superior court judge for both
Clallam and Cowlitz County, proLate Spring 2006

vided the counties pay their share of
the expense.
EHB 1848: This bill has been
signed by the governor. It addresses
construction defect disputes involving multi-unit residential buildings.
Any WDTL member involved in
construction defect litigation should
review this bill to determine how it
may affect your practice.
HB 1769: In counties that have
more than one courthouse, the jury
source list will now be divided by a
jury assignment area, to be determined by the Office of the Administrator of the Courts. For King
County, there is a strong likelihood
that the boundaries will reflect the
current venue division between the
Seattle courthouse and the Regional
Justice Center in Kent.
For these and other bills that have
recently passed the legislature,
please log onto www.washingtonvotes.org, for more information.
One additional note, WDTL has
long supported a seatbelt bill that
would allow a party to introduce
into evidence the fact that another party failed to properly use
a seatbelt or child safety seat in an
effort to mitigate damages. This
year’s version of the bill, SSB 5856,
was not acted on before the session ended and is dead for this year.
WDTL greatly appreciates member
Garritt Ayers, of Burgess Kennedy
Fitzer, testimony in support.
We greatly appreciate all of the assistance provided by the members of
the legislative committee and Mel
Sorensen for our success in Olympia
this year.

Youth Courts
By Margaret Fisher

Youth courts in Washington got a boost
on May 21, 2005 with a statewide conference to help new communities launch
such a program. Chief Justice Gerry L.
Alexander addressed the audience of
approximately 80 high school students
and adults and explained how he himself
served as a judge when he himself was in
high school. He admitted this motivated
him in some measure to become a judge.
An alternative to the traditional juvenile
justice system, youth courts give young
people the responsibility of sentencing
their peers for minor crimes, traffic offenses, truancy or school rule violations.
The defendants in youth court are usually first-time offenders who have admitted culpability and voluntarily choose
to be sentenced by their peers. Whether
housed in a school, community organization, prosecutor’s office, traffic court or
juvenile court, youth courts are required

by state law to follow a set of national
guidelines and use the principles of restorative justice, which emphasize rehabilitation of the offender and accountability to
the victim and community.
Experienced youth court teams from
Whatcom County, Clallam County,
Shoreline-Lake Forest Park and Thurston
County presented mock hearings and led
discussions on practical implementation
issues involved in starting a youth court.
The Administrative Office of the Courts
and the Council of Public Legal Education organized and presented the conference at Seattle University School of Law.
This is the third start-up conference that
the AOC and CPLE have offered since it
began partnering in 2001 with the Washington Judges Foundation. For more
information, contact Margaret E. Fisher,
mfisher130@msn.com.
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“Thank You”s Make List Serve and WDTL More Valuable
By Jill Stone, WDTL President

Access to the list serve
is routinely noted as
one of the most valued
benefits of membership
in WDTL. The ability
to get a question or
a need out quickly to hundreds of
people who might have insight is a remarkable tool. Questions or observations are typically well expressed and
the responses appear regularly to be
of interest to a wider audience than
just the member posing the question.
Many of us have used the list serve to
accumulate a body of information on
a given topic or individual. An active
list serve is clear evidence of the vital
and relevant work WDTL members
are engaged in.
It is striking to note, even when not
participating in an exchange, the
speed of responses and the quality and
depth of the knowledge that is shared,
often accompanied by briefing, citations, references and suggestions. The
list serve is a tool by which we can

all share our experiences, lessons and
insights in a way that helps us become
more skilled defense advocates.
Exchanges through the list serve also
acquaint us with fellow defense attorneys that we would not otherwise
get to know. Collegiality and civility cannot be overemphasized in our
profession and members should be
mindful of the tremendous assistance
often provided when another member shares an experience and his or
her carefully developed briefs. I am
surprised and disheartened when
members sometimes say that they
responded in depth to someone and
never received even an acknowledgment of their input. Let’s all NOT
miss that boat. Fellow members can
be so helpful to one another; a quick
thank you response and even a followup in appropriate instances regarding
an outcome or issue resolution can
develop and nurture significant professional and personal relationships
amongst members.

The resources contained within the
experiences of 750 defense attorneys
in Washington are of inestimable
value. WDTL seeks to provide members with a host of tools to enhance,
develop and tap that experience. We
sponsor CLE’s, we interact with the
judiciary and the legislature, we are
networking with an ever increasing
number of professional trade associations, and we are actively seeking student members from the Washington
law schools. Our website is continually updated with our current activities, and the WDTL Defense News
will soon be distributed electronically.
WDTL members also have fun! Plan
to join us at our annual Convention
at the Westin Whistler from July
13-16, 2006. As always, the Board of
Trustees is interested in all suggestions
for making WDTL membership more
valuable.

Editor’s Special
Thanks to:
Ben Stone and Barb Rhoads
Weaver for stepping up in
Jody’s absence.
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Welcome New Members
WDTL welcomes the following members who have recently joined our organization.
A big THANK YOU to our members who referred these individuals to WDTL.

Adam R. Asher
Betts, Patterson & Mones, P.S.
Referred by Judy Reich
Steven D. Avery
Zender Thurston, P.S.
Guy M. Bowman
Betts, Patterson & Mines, P.S.
Jan E. Brucker
Allstate Staff Counsel
Referred by Max Nicolai
Adam C. Cox
Cole, Lether, Wathen & Leid, P.C.
Kenneth J. Cusack
Law Office of William J. O’Brien
Referred by William J. O’Brien
Kimberly M. Dean
Seattle University School of Law
John E. Drotz
Clement & Drotz
Referred by W Scott Clement

Lauren Mariko Gotchy
Seattle University School of Law

Renea Irene Saade
Schawbe Williamson & Wyatt PC
Referred by Mario Madden & Jennifer
Campbell

June A. Jackson
Thorsrud Cane & Paulich P.S.
Referred by Patrick M Paulich

P. Jason Skuda
Bullivant, Houser, Bailey, P.C.
Referred by Jerry Sale

William L. Jessee
The Woods & Jessee Law Firm

Sean V. Small
Scheer & Zehnder LLP

Julia D. Kyte
Johnson Andrews & Skinner, P.S.
Referred by Pam Andrews

Andrew Paul Stanton
Allstate Staff Counsel
Referred by Max Nicolai

Richard .S Lowell
Magnuson Lowell, P.S.

Erik K. Wahlquist
Davis, Arneil Law Firm, LLP

Victoria Moore Pond
Betts Patterson & Mines PS

Andrew M. Weinberg
Scheer & Zehnder LLP

Herbert M. Munson
Thorsrud Cane & Paulich
Referred by Dana Hoerschelmann

Andrew G. Yates
Forsberg & Umlauf, P.S.

Eric W. Ferguson
Referred by Shawn Lipton
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Upcoming WDTL Events (2005-2006)
(register online at www.wdtl.org)
June
12
16
		

CLE – Advanced Trial Tactics, Seattle
CLE – Managing Partner’s Roundtable,
Safeco Field, Seattle

July
13-16 Annual Convention – Westin
		
Whistler, British Columbia
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