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Silenced No More in 
Washington

By Michael Kutzner, Tyson & Mendes

Non-disclosure and non-disparagement clauses 
were often effective in keeping facts of workplace 
misconduct safe.  As of June 9, 2022, the Silenced No 
More Act (“Act”) prohibits these types of clauses from 
being used to block employees from speaking out 
about prohibited acts of harassment, discrimination, 
retaliation, sexual assault, and wage-theft in the 
workplace.  Facts regarding this type of misconduct will 
no longer find a shelf in the basement closet – workers 
now have a platform to disclose certain inappropriate 
behavior to whom they wish.  Washington is the second 
state to enact such legislation; it followed the example 
California set last year.  Employers who violate the 
Act will be liable in a civil cause of action for actual or 
statutory damages of $10,000, whichever is more, as 
well as reasonable attorneys’ fees and costs.

Who Does the Act Affect?

The Act casts a wide net.  The illegal acts must be 
recognized as illegal under Washington state, federal, 
or common law, or recognized as against a clear 
mandate of public policy, that occurs at the workplace, 
at work-related events coordinated by or through 
the employer, between employees, or between an 
employer and an employee, whether on or off the 
employment premises.

What Now?

Non-disclosure and non-disparagement clauses once 
silenced victims and those who had knowledge of illegal 
discrimination, illegal harassment, illegal retaliation, 
wage and hour violations, or sexual assault.  These 
clauses shielding disclosure of said illegal behavior 
are now void and unenforceable.  Prohibited clauses 
include those contained in employment agreements, 
independent contractor agreements, agreements 
to pay compensation in exchange for the release of 
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a legal claim, or any other agreement between an 
employer and an employee.

This act is about the empowerment of workers.  The 
ability to share instances of prohibited conduct now 
freely in the workplace lifts the burden of forced 
non-disclosure and non-disparagement clauses.   
Unchecked and potentially prohibited conduct may 
be more closely scrutinized.  Accountability will be 
the champion of the workplace moving forward. 
Victims will no longer have to choose between being 
compensated for their losses and speaking out about 
unfair treatment.

Accept Responsibility? Yes!

Employers can no longer essentially “buy” the silence 
of sexual harassment and discrimination victims.  
Instead, victims of prohibited conduct may now freely 
share their stories and alert others about potentially 
harmful and hostile work environments.  The ability 
to speak freely may have an increasing effect on the 
volume of allegations made, which may mean an 
increase in the volume of litigation stemming from 
the same. 

Although sometimes difficult for a client to digest, 
accepting responsibility is a key to diffusing anger in 
these situations.  A client can accept responsibility for 
a host of things.  This includes, but is not limited to, 
the alleged act, a client’s indirect role in the alleged 
act, providing a safe work environment, or providing 

definitive policies to prevent prohibited conduct, i.e., 
having employees complete mandatory training on 
proper improper conduct in the workplace.

Reasonableness and common sense are two other 
important factors in defending against claims of this 
nature.  Regardless of the stage of litigation, being 
the most reasonable person in the room will bode well 
for clients.  People respond to reason and common 
sense.  It is always best to tell it like it is.

Where Do We Go From Here?

Worker contract formation has been significantly 
changed.  Employers may no longer even attempt to 
enforce clauses prohibited by the Act.  Hopefully, this 
Act will change the workplace in a real and impactful 
way, not simply with a curbing of the prohibited acts, 
but more importantly in the mindset of how employers 
view all workers.  

1 Hannah Albarazi, One By One, States Are Banning NDAs To Protect 
Workers, Law360, (Apr. 1, 2022), https://www.law360.com/articles/1476428/
one-by-one-states-are-banning-ndas-to-protect-workers.
2 Id.
3 Id.
4 WA LEGIS 133 (2022), 2022 Wash. Legis. Serv. Ch. 133 (S.H.B. 1795) 
(WEST).
5 Id.

Michael Kutzner is an Associate in Tyson & Mendes’ 
Seattle office.  His practice includes general liability 
and personal injury litigation.

Mr. Kutzner represents individuals and 
businesses in a wide variety of civil litigation 
matters.  He conducts keen case analysis 
with forethought to future possibilities. Prior 
to joining Tyson & Mendes, Mr. Kutzner 
worked as a criminal defense attorney, 
representing individuals at all levels of 
the criminal judicial process, including 
arraignment, pretrial, motion, trial, and 
review hearings. He has been successful 
in case dismissals through pretrial motions, 
including charges carrying mandatory 
minimums of 180 days of incarceration.
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Defense Win! - Keating, Bucklin & McCormack, Inc., P.S.

Shannon Ragonesi and Brian Augenthaler recently received a defense verdict on behalf of two police officers 
at the Issaquah Police Department. 

In August 2018, the Issaquah police responded to a 911 report that the reporting party’s neighbors were 
involved in a verbal disturbance with object being thrown. Under state law, police officers in Washington have 
an affirmative duty to investigate domestic violence and take appropriate steps to protect victims of domestic 
violence. Two officers responded to the 911 call. When the officers arrived on scene, they knocked on the 
door. When the door opened, the lead officer was surprised to see than an older gentleman appeared to be 
grabbing his wife’s shirt from behind, revealing her midriff. The officers quickly determined that there was a 
language barrier, as the couple spoke only Mandarin Chinese (a language neither of the officers spoke). The 
door suddenly began to close. The lead officer stopped the door from closing and entered the residence. 
The husband took an aggressive step toward him. The officers each took control of one of the husband’s 
arms and escorted him to a couch for handcuffing. The officers handcuffed the husband on the couch, and 
his body went limp. The wife presented one of the officers with a card that had the word “Alzheimer’s” on 
it. The officers immediately understood they were dealing with a medical episode, not domestic violence.  
The officers summoned medical aid. Unfortunately, due to a severe preexisting condition in the husband’s 
cervical spine, he passed away a month later.

The plaintiff (the wife on behalf of the husband’s estate) sued the officers in federal court claiming civil rights 
violations, including unlawful entry, unlawful detention, and excessive force. The officers moved the trial 
court for dismissal on qualified immunity grounds. That motion was denied. The officers sought interlocutory 
review of the trial court’s summary judgment denial.  The Ninth Circuit Court of Appeals reversed the trial 
court and dismissed the plaintiff’s unlawful entry and detention claims. 

The case went to trial based on excessive force only. The trial 
lasted for just over two weeks. There were several delays 
related to jurors becoming ill during the trial and the related 
precautions taken as a result. During closing argument, 
plaintiff’s counsel asked the jury to award the plaintiff with 
a multi-million-dollar verdict. The jury deliberated for a day 
prior to returning a unanimous defense verdict in favor of the 
Issaquah police officers.

Shannon Ragonesi
Shannon is a shareholder and member of the Board of 
Directors of KBM. Her law practice encompasses civil rights 
litigation, employment litigation, labor law, school law, public 
records act litigation, and wrongful death and personal injury 
defense. She represents governmental agencies, school 
districts, schools, fire districts, police agencies, and their 
employees; as well as private corporations and individuals. 
Shannon has represented her clients in over 60 jury and 
bench trials in federal and state courts and labor arbitrations. 
She has also expertly represented her clients before the 
Washington state Court of Appeals and Supreme Court 
as well as the Ninth Circuit Court of Appeals. As a further, 
integral part of her law practice, Shannon investigates 
potential claims and provides guidance to her clients on 
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litigation avoidance strategies.

Prior to joining Keating, Bucklin & McCormack, Inc., P.S., Shannon was a Captain in the U.S. Army Judge 
Advocate General’s Corp where she served for over five years as a Senior Prosecuting Attorney, a Senior 
Torts Attorney, Chief of Military Justice, and a Military Magistrate.

Brian Augenthaler
Brian is a shareholder with Keating Bucklin & McCormack, Inc. P.S. His practice includes governmental 
and outdoor recreation defense litigation, including law enforcement, employment, land use, road design, 
and ski accident matters. Representative clients include cities throughout Washington State, the University 
of Washington and Harborview Medical Center, and ski areas.

Forensic Engineers, Scientists + Investigators
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Chris Luhrs and Dirk Holt of Holt Woods & Scisciani LLP recently obtained a CR 12 dismissal of a legal 
malpractice claim against their client on the basis that the action was barred by the statute of limitations.  
The client – a practicing attorney – was originally sued in Superior Court for the alleged failure to properly 
handle a trial concerning a boundary dispute among residential neighbors.  The case was successfully 
transferred to private arbitration via a motion to dismiss in favor of arbitration, which was contemplated in 
the engagement agreement.  While the case may have been timely filed in the Superior Court, by the time 
the matter was filed in private arbitration, the statute of limitations had expired and the arbitration demand 
was therefore not timely. 

Defense Win! - Holt Woods & Scisciani LLP
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Saralegui Blanco v. Hernandez, et al. – Re-Affirming Limited 
Landlord Liability for Dog Bites

By Joseph M. Winsby and Ofelia A. Granados, Lorber Greenfield & Polito, LLP

In many other jurisdictions dog bite plaintiffs 
have been able to access the deeper pockets of 
landlords, in addition to their renters, using premise 
liability theories. The Supreme Court’s decision in 
Saralegui Blanco v. Gonzalez Sandoval re-affirmed 
Washington’s general rule that liability flows from 
ownership and direct control of an animal and that 
landlords are not liable for conditions created by the 
tenant after possession is transferred. 197 Wn.2d 
553, 485 P.3d 326 (2021).

Washington has two theories of liability for dog bite 
cases; strict liability and common law liability.  Both 
of these theories rest upon ownership or control 
of the animal.  Plaintiffs have attempted to assert 
alternate theories of negligence in dog bite cases, 
including premise liability.  In 2021, the Supreme 
Court thoroughly analyzed a premise liability theory 
where the property is a single-family residential 
home, and held the following:

1.	 Generally, landlords are not liable in premises 
liability actions for conditions created by their 
tenant;

2.	 A landlord is not generally the possessor of 
leased land;

3.	 A dog cannot be considered a dangerous 
condition of the land; and

4.	 A dog’s breed is not indicative of its 
dangerousness.

Saralegui Blanco v. Gonzalez Sandoval, 
et al., 197 Wn.2d 553 (2021).

So, what does that mean for landlords?  And 
how does this affect dog bite and premise 
liability theories moving forward?  In short, 
it means that landlords can continue to 
rent single family homes to tenants with 
pets with little fear of liability if that landlord 
does not own or control the dog.  A more 
in depth look at the Court’s holding also 
shows that a dog’s breed has no bearing 
on liability.  This effectively eliminates the 
argument that a dog is “dangerous” solely 
because it is a German Shepherd or Pit 
Bull and forces a plaintiff to bring tangible 
evidence related to the dog’s history of 

aggression.  This holding also eliminates a plaintiff’s 
ability to prove the “dangerous condition” element 
of premise liability in any dog bite case, resulting in 
the likely failure of such theory.  Let’s take a deeper 
look into the case and the Court’s reasoning for such 
holdings.

Facts

Landlords Hernandez (“Landlords”) rented their 
single-family residential home (“Home”) to tenants 
Sandoval and Gonzalez (“Tenants”).  While a lease 
originally governed the tenancy, the lease expired, 
and Tenants continued to rent on a month-to-month 
basis.  Permission from Landlords was needed to 
own a pet or make any additions to the home or 
property.  In 2016, Tenants purchased a pit bull 
puppy and installed a wire fence to enclose the yard 
for the dog.  Landlords were notified of the dog and 
its breed, and Landlords gave Tenants permission to 
construct the fence.  Landlords saw the dog once in 
2017 and did not receive any complaints about the 
dog prior to the incident.  Tenants also stated that 
they had no prior issues with the dog and did not 
observe any aggressive behavior towards humans 
or dogs.

In May 2018, Plaintiff Saralegui Blanco went to the 
home to conduct a bible study with Tenant’s mother 
who was also living at the Home.  Plaintiff had been 
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to the Home at least five times prior and on each 
occasion had seen the dog jumping and barking.  On 
the date of the incident, Plaintiff was standing in the 
driveway when she claimed that the dog jumped the 
fence and began attacking her.  Tenants claimed the 
dog escaped through the fence and a loose piece of 
plywood was later found on the fence enclosure.

Theories Alleged

Plaintiff brought claims against Landlords under 
theories of strict liability, premise liability, principal 
agent relationship, and implied warranty of 
habitability.  Plaintiff specifically alleged that the dog 
was a dangerous condition of the land and that as 
owners of the Home, Landlords had a duty to Plaintiff 
as an invitee.  The Supreme Court granted review of 
the premise liability issue only.

Analysis

Washington has long held that liability flows from 
ownership or direct control of the animal, that landlords 
are not responsible for conditions of the land created 
by the tenants, and landlords do not owe a greater 
duty to a tenant’s guest than to the tenant.  The Court 
conceded laws in other jurisdictions where landlords 
can be liable for injuries caused by a tenant’s animal 
where the landlord knew of the danger or had control 
over the animal’s presence.  This approach was 
initially discussed in Frobig v. Gordon and rejected. 
The Court examined these laws again and once again 
concluded that no duty exists where the landlord 
cedes possession and control of the land to a tenant.

One element of premise liability is that a plaintiff must 
show that a defendant possessed the land where 
the harm occurred.  Possession and control of the 
property is transferred to the tenant in a residential 
landlord-tenant relationship. Clemmons v. Fidler, 58 
Wn. App. 32, 38, 791 P.2d 257 (1990).  Conditions in 
the lease that require permission to make changes 
to the property are not sufficient to conclude that the 
landlord maintains control over the property.  This 
was expressly rejected such arguments. Frobig 
v. Gordon, 124 Wn.2d 732, 881 P.2d 226 (1994).  
Thus, unless a landlord maintains some actual 
control over the leased premises, a landlord cannot 
be a “possessor of land” pursuant to the Second 
Restatement.  The Court distinguished its holding 
from circumstances where there is a “common area 
under the control of the landlords” as in a multi-family 
building.  Saralegui, 197 Wn.2d at 562. The second 
main element is the plaintiff must prove that there 
was a dangerous condition of the land.  The Court 
acknowledged that generally a condition of the land 
is a physical feature such as a deck, natural body of 
water, or accumulations of snow.  The Court further 
declined to accept the argument that a dog can 
be a dangerous condition under the Restatement 
(Second).

Conclusion

The Court ultimately determined that Landlords did 
not have possession or control of the Home and 
did not owe Ms. Saralegui a duty as an invitee.  
Furthermore, the dog was not a dangerous condition 
of the land and the fence built by tenants was done 
after Landlords transferred possession and control to 

Tenants.  The Court also expressly stated 
that the breed of the dog does not in itself 
indicate dangerousness.

As previously noted, this holding applies 
to single family residential homes only.  
Courts have held that liability may apply 
where the landlord maintains control over 
the property, such as a common area.  
One could argue that even if the landlord 
maintains control, a dog is not considered 
a dangerous condition and therefore no 
liability attaches.  Further litigation and 
appellate review will be needed to clearly 
outline a premise liability theory for multi-
family homes, apartments, and the like, 
in cases where a dog bit occurs on land 
possessed and control by the landlord.

Joseph M. Winsby is an AV Preeminent 
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rated trial attorney and partner of both the Oregon 
and Washington offices at Lorber, Greenfield & 
Polito.  He focuses his practice on construction 
defect litigation, personal injury defense, commercial 
litigation, and other complex civil litigation claims.  
He has represented insurers as well as high profile 
private clients in both federal and state courts. 

Last May, the Carney Appellate Team—led by Rory Cosgrove, Jason Anderson, and Sidney Tribe—served 
as appellate counsel for a national product manufacturer in a four-week jury trial in King County Superior 
Court.  The Carney Appellate Team assisted trial counsel in drafting motions in limine, supplemental briefing, 
objections to the plaintiffs’ proposed jury instructions, the client’s proposed jury instructions, and a halftime 
motion for judgment as a matter of law.  Through those efforts, the trial court granted in part the halftime 
motion and declined to submit three of the plaintiffs’ four claims to the jury.  And the jury ultimately rendered 
a complete defense verdict for the Carney Appellate Team’s client.

Defense Win! - Carney Badley Spellman, P.S.

Ofelia A. Granados focuses her practice on 
personal injury defense, including catastrophic 
injury and wrongful death, construction defect 
litigation, commercial litigation, and other complex 
civil litigation claims.  She has represented insurers 
as well as high profile private clients in both federal 
and state courts, and has successfully tried several 
cases to verdict.  She is also a member of WDTL.

Its Membership
Renewal Time!

 R E N E W  E A R L Y  T O
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5 Things Attorneys Won’t Tell You When Attending Diversity, 
Equity, and Inclusion Programming

By Melinda Wieder, J.D. (she/her)

The focus on Diversity, Equity, and Inclusion (DEI) will 
continue to be a hot topic in the legal profession in the 
years to come. More and more law firms nationally 
are committing to real action towards DEI. Here in 
Washington, an example of this can be seen in the 
2021 Gender Justice Study by the Washington State 
Supreme Court’s Gender and Justice Commission. 

As more and more law firms invest time, focus, 
and resources into diversity, equity and inclusion 
trainings, a central question is: 

Is the return on investment there? In other words: 
Are the attorneys actually getting it? 

With hope that the following helps make legal DEI 
programming more successful, here are 5 things 
attorneys wont’ tell you when attending DEI trainings. 

1. They Didn’t Do The Prework

No matter how far ahead you send the pre-work 
materials, no matter how short you tell them the 
video is or how quickly they can read the handout, 
you can presume they will not look at it. 

Attorneys habitually prepare for motion hearings, 

oral argument, arbitrations, and other “events” in the 
practice of law. The same discipline is not yet applied 
to DEI trainings in the legal profession. 

Admitted or not, DEI is often viewed as non-essential 
and often a nuisance. This means that no matter how 
good the pre-work may be, many attorneys just are 
not going to review it. At least not consistently, yet. 

Tip: Whenever possible, build pre-work into 
mandatory meeting time. Make it practical. Leave 
people with a sense of what they can expect from 
the DEI training itself and hopefully how helpful it will 
be for their work. 

And before going over the pre-work, ask a quiz-
like question for the attorneys to answer at the end. 
Something as simple as “how many times does the 
word ‘inclusion’ get said” can bring an increased 
attention to the content. Attorneys love competing 
and they love winning. Bonus points for having a 
prize for the winner. 

2. They’re Afraid To Talk

For a profession of people who are paid to speak 
up for others, the simple truth is that attorneys are 

just people. Regardless of the fact that 
they took an oath of office to uphold justice 
and equity for all, it does not mean that 
attorneys feel any safer in spaces aimed 
at discussing culture-sensitive topics such 
as race and bias. The heightened training 
around risk in the legal profession also 
contributes to attorneys being more fearful 
when engaging in DEI. 

In actuality, attorney’s mastery of words 
often results in very powerful defensive 
counter arguments to DEI programming. 
This can sound like:  
“I have too much work to attend any more 
trainings” 
“I have a motion I have to finalize”
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“I attended a DEI training like this already”

Attorneys are trained on how to use words for their 
client’s best interests. They use these same skills to 
deflect in engaging with DEI programming. 

Important to know, there are also arguments not 
spoken out loud: 
“There’s no way I’m speaking up, they’re just going 
to attack me and make me look like the bad guy” 
“I’m tired of talking about race” 
“I bet this is just so the firm isn’t sued” 

The fact that attorneys are trained to be risk adverse 
means that psychological safety in the planning and 
execution of DEI programming becomes even more 
important. 

Tip: When hiring external consultants, ask them 
specifically how they plan for and build safety in 
their programming. And if you are developing the 
training internally, know that safety often comes 
from authentic vulnerability of leaders and carefully 
crafted breakout rooms (i.e. peer-level participants). 

3. They Are Not Inspired By Your Inspirational 
Title  

When DEI programming includes words like equity, 
inclusion and belonging, many attorneys immediately 
dismiss the significance of the training. In short, no 
matter how inspiring you hope the title of the DEI 
programming is, attorneys are typically not interested.

The point is to not overpromise on your DEI 
titles. Keep it short and simple and put your 
effort into building engaging and powerful 
content that attorneys will pay attention to 
and will empower their skill development. 

Tip: If you’re brave enough, build DEI titles 
that are wildly specific and clearly mark out 
what the attendees will learn and how it will 
benefit their practice of law. For example, 
“How to Engage a Muslim Deponent” is 
likely to get attorneys attention more than 
“DEI and Faith in Practice.”

4. If It’s Virtual, They Will Be Working First And 
Listening Second (or third)

In the ever-busy world of practicing attorneys, at any 
given time, there are 10 things to think about at once. 
What question should I begin with in cross? Have all 
the records come in on that case? What should I do 
about my difficult client? 

Add in the fact that they cannot bill for attending DEI 
trainings, and you can see how you start at a serious 
disadvantage before the training even begins. 

If the training is fully virtual, or God-forbid recorded 
to be replayed, there is a 99% chance they literally 
are barely listening to you. From emails to motion 
drafting to simply cleaning up their house or picking 
up their kids from school, a fully virtual DEI training 
will deliver significantly less impact than intended.  

Tip: Deliver DEI programming in person. Pay 
people for mileage and parking. And if you really 
want attorneys to take it seriously, lower the annual 
billable requirements and replace them with formal 
DEI billables. And if you have to do it virtually, check 
out the work of Cassandra Worthy and see what 
dynamic and engaging virtual content actually looks 
and feels like. 
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5. In Their Heart and Mind, They Do Actually 
Care, And They Want To Build DEI Knowledge 
And Skills

The legal profession is changing. Younger and future 
generations of attorneys come with a much greater 
aptitude and interest in talking about how to bring 
diversity, equity and inclusion to life in the practice of 
law. To attract and retain the best talent, DEI must be 
centered now. 

Attorneys are ready to dive into the work when DEI 
programming directly benefits their actual practice 
of law. And when they do, they are serious about 
getting it right. 

This means that all the hard work of preparing people 
for and then engaging attorneys in DEI programming 
is worth it. Even if attorneys will not admit it.  

Tip: Keep presuming positive intent. Do not let the few 
attorneys who don’t get it or fight DEI programming 
ruin or get in the way of building the DEI programming 
the office can use as a whole. 

The central lesson here: Attorneys attending DEI 
trainings are not paying attention unless you make it 

worth their time. Keep fighting the good fight. And 
maybe entice people with cookies. 

Melinda Wieder (she/her) has been practicing 
insurance defense litigation for over a decade in 
Washington State. In addition to her practice, she 
has proactively stretched in diversity, equity, and 
inclusion training, including facilitating ally ship 
conversations across gender and race, leading 
a Women’s Employee Resource Group towards 
intersectionality and increasing male allyship, and 
building an executive leadership mentorship program 
with Greatheart Consulting. She enjoys talking to 
attorneys about how engaging in diversity trainings 
gives her a competitive advantage in her work. Find 
her writing on LinkedIn.

Johnson Graffe Keay Moniz & Wick, LLP is pleased 
to announce that Erin C. Seeberger has joined the 
firm as a partner in the Seattle office.  For years, 
Erin has been a skilled and impressive advocate 
for her healthcare clients, as well as a cooperative 
and friendly member of the civil defense community.  
Erin brings a breadth of experience to the team, 
having tried a variety of cases in both California and 
Washington state and federal courts.  She is also 
committed to mentorship and volunteer service, 
serving on the Board of Trustees for the WDTL, 
acting as the Chapter Advisor to the University 
of Washington’s Alpha Phi sorority, accepting pro 
bono work through The Seattle Clemency project, 
and teaching the medical malpractice class at the 
University of Washington School of Law. JGKMW is 
thrilled to welcome Erin to the firm and looks forward 
to her ongoing commitment and service to our 
healthcare clients and our community.  
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We solve financial problems for
attorneys and their clients with strategic,
detailed, and well-reasoned work
products.

When you call, we’ll pick up the phone.
And we will help.

Eli C. Neal 
CPA, ABV, CFF
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Forensic Accounting
Economic Damages
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(425) 998-7690
4cornersff.com

The 2022 WDTL Annual Meeting & Convention Was a Success!

In July, we held our annual convention at the 
beautiful Suncadia Resort.  This was our first 
convention in two years; earlier conventions were 
cancelled due to the COVID-19 pandemic.  Our 
goal was to break the muscle memory of staying 
home by throwing a fantastic get-together.  In the 
end, all expectations were exceeded:

We had the highest turnout in WDTL convention 
history. 

We honored our past WDTL presidents with 
a special gathering.  In all, 18 past presidents 
attended the convention.

By aiming to deliver the best programming in 
convention history, we offered powerhouse panels 
which discussed some of the most pressing issues 

impacting our profession.  While it is tough to select a single highlight, the Gender Equity panel consisting of 
four current and former judges was widely accepted as being top-notch.

In addition to our fantastic convention, our membership numbers are at an all-time high.  There is certainly 
strength in numbers.  Your involvement, and your encouraging of colleagues to join, will only further our 
stature in the legal community while offering more educational and networking opportunities in the future.

Jon Ryan Morrone

Director & Assistant General Counsel, Holland America Group

President, Washington Defense Trial 
Lawyers

(More Convention pictures are on the 
followning page.)
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Ask And *I Shall Receive: How To Use Plaintiffs’ Demand Letters 
To Your Advantage

By Eddy Silverman, Williams Kastner

I.	 Introduction

Roughly a year ago, I found myself in a funny situation in a case of mine—

Opposing counsel’s discovery responses were overdue—as opposing counsel’s discovery responses often 
are—and so there I was, waiting above all for plaintiff’s response to “Interrogatory 28” and to my accompanying 
RCW 4.28.360 Request for Statement of Damages that was more-or-less identical in substance.  I was waiting 
for damages information, basically.  I wanted to know “the amount in controversy” so that I could remove my 
case, or not, and continue down one road or the other.  

I finally pinned plaintiff’s counsel down.  We met.  We conferred.  And he assured me, “Eddy, the amount in 
controversy is not in excess of $75,000!”  (Okay, so maybe he did not say it so enthusiastically as to warrant an 
exclamation point, but it makes for a better story – stay with me here).  But then he served me with a demand 
letter pretty much immediately after we had this conversation.  And here is where the situation got “funny.”  

Now, being served with a demand letter is not odd or particularly remarkable standing alone—what was funny, 
so to speak, was that the special damages listed in the demand letter were nearly $100,000.  I was confused.  
How could the amount in controversy be less than $75,000 when special damages alone were near-$100,000 
according to this demand letter?  

I went to the source.  I said, “Counsel, I’m confused...”  “You say the amount in controversy is less than 
$75,000 but you are claiming near $100,000 just in special damages in this letter...”  Counsel’s response was 
equal parts additional confusion and procedural incorrectness:

I did not know what counsel meant, about what his client “intended to plead,” because plaintiffs do not plead 
damages in civil lawsuits in this state.1  And as for the bit about “any” other discussions being “not admissible 
as it relates to damages,” I was not sure what that meant either.  Moreover, I’m a “plain language” guy, and I 
just did not see this provision in ER 408.  What I did see in the plain language of ER 408, as I politely explained 
to counsel, is that offers to compromise or settlement discussions are “not admissible as relates to liability”—a 
much narrower restriction than what counsel’s response suggested.  

1  Ironically, this idea is part and parcel of the RCW 4.28.360 request for statement of damages I had served, that was 
overdue at time of the above exchange; the fact that the Complaint “shall not contain a statement of the damages sought” is right in 
the statute.  Ergo, no “pleading” of damages it would seem. 
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I sought clarification from plaintiff’s counsel, telling him that “with $96,000 in claimed special damages my 
intent is still to remove the case….”  Then, not receiving any clarification or other-further response from 
plaintiff’s counsel, I did just that.  I removed the case, and I attached plaintiff’s demand-letter-email, the whole 
thing, to my Notice of Removal as an exhibit—indeed, as the very proof that the amount in controversy was in 
excess of $75,000, notwithstanding informal representations from plaintiff’s counsel to the contrary.2   

II.	 Bold Disclaimers And Threats Of Sanctions

In my case, plaintiff’s counsel did not put up a fight to my use of “ER 408” settlement discussions to effect 
removal.  There was no Motion to Remand, and no whining about the use of the demand letter or settlement 
discussions—not right away at least.  

No, it was not until I intentionally used another supposedly protected “offer of compromise” and related 
communications as exhibits—this time in a motion for summary judgment, with plaintiff’s case on the line—
that her attorney made a stink.  It was here that I found myself the target of the predictable nuclear offensive.  
Counsel accused me of “ignoring” ER 408 to introduce “inadmissible evidence”—and made sure to add in a 
footnote that I had also [improperly] “used settlement discussions to remove the matter.”  Counsel argued that 
“unequivocally” such evidence “is not admissible,” and insisted that my conduct in supposed violation of this 
sacred maxim “warranted sanctions.”  

Here’s the problem though, ER 408 is full of “equivocation.”      

Don’t take my word for it.  Just look at the rule yourself: 

In a civil case, evidence of (1) furnishing or offering or promising to furnish, or (2) accepting 
or offering or promising to accept a valuable consideration in compromising or attempting 
to compromise a claim which was disputed as to either validity or amount, is not admissible 

to prove liability for or invalidity of the claim or its 
amount.  Evidence of conduct or statements made in 
compromise negotiations is likewise not admissible.  
This rule does not require exclusion of any evidence 
otherwise discoverable merely because it is presented 
in the course of compromise negotiations.  This rule 
also does not require exclusion when the evidence 
is offered for another purpose, such as proving bias 
or prejudice of a witness, negating a contention of 
undue delay, or proving an effort to obstruct a criminal 
investigation or prosecution.  ER 408. 

Lest you do not possess my keen eye and formidable legal 
reasoning prowess, I have gone ahead and underlined the 
pertinent parts of ER 408 above (the “equivocation,” if you 
will): not admissible to prove liability, but maybe admissible for 
“another purpose.”  In any event, certainly not “unequivocally” 
inadmissible simply on account of being part of, or related to, 

2  I was able to use the demand letter as “other paper” within the meaning 
of 28 U.S.C. § 1446(b) because the letter was served during the course of the 
state court action, and not pre-suit.  See generally Carvalho v. Equifax, 629 F.3d 
876 (9th Cir. 2010).  This is more of a fun, general article and therefore strict 
removal procedure is beyond the scope; however, if folks have specific questions 
about removal procedure, a favorite topic of mine, please feel free to email me at 
esilverman@williamskastner.com.  
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a settlement communication.    

III.	 The Point Of The Story

The fact of the matter is that like the attorney-client privilege, or work product, and all of these other scary 
things that people bold in the subject line of emails, or put between asterisks at the top of letters, ER 408 is 
not some forbidden temple.  One should not see that “ER 408” stamp and relegate that demand letter to a 
separate part of the file, never to be seen or heard from again. 

In this short article, I have provided two specific examples of situations in which I have used what are, or were, 
arguably “protected” settlement communications under ER 408 for “other purposes.”  The reality though is 
that I use demand letters all the time, for all sorts of stuff.  Oftentimes in my cases, the demand letter is one 
of the first things I see.  I love a good pre-suit demand letter, laying out the plaintiff’s theory of the case, listing 
medical specials, making claims of broken bones that I know are fictitious…  I like to bring demand letters 
with me to depositions and ask plaintiffs about representations therein even where I know or suspect these 
plaintiffs have never seen the contents of the letters, if only just to unsettle them a bit when I ask them, “Are 
you aware that you told my client that you broke your foot?  But that is not true, right…?”  

In the final analysis, the point of this article is not to exhaust all the various ways and means you can employ 
with settlement communications and demand letters, it is merely to encourage my colleagues in the defense 
bar to consider the fact that there are ways and means available to you, perhaps more than you realize.  
“ER 408” disclaimers and sanction threats are superficial, weak deterrent mechanisms that only have effect 
when and where attorneys abandon the precept that lies at the core of our legal training: dependence.  Is (a) 
this particular settlement communication admissible (b) for this specific purpose (c) in this unique case?  It 
depends.  

The point is that ER 408 communications are not “unequivocally inadmissible”—far from it.  Just like attorney-
client privileged communications may not actually be privileged, and attorney work product might just be 
regular old (discoverable) “product.”  Do not stop at the threshold.  Consider the totality of the circumstances 
and make the argument in earnest, with conviction.  I would submit that if you do this, even if you are wrong, 
your conduct does not “warrant sanctions” (how else can the 
court ever decide whether ER 408 requires exclusion if one 
does not make the offer?).  Good luck! 

Eddy Silverman is licensed to practice law in Washington and 
Nevada, and focuses his work on tort defense for corporate 
clients, doctors and hospitals, and transportation companies.  
Eddy has a broad practice, with extensive courtroom 
experience.  He employs a holistic approach, and specializes 
in fashioning creative solutions to effectuate positive case 
results.
In addition to litigation, Eddy has a wealth of mediation/
alternative dispute resolution experience, as both a mediator 
himself and as an advocate for clients.  He holds a master’s 
degree in Dispute Resolution from The Straus Institute for 
Dispute Resolution at Pepperdine Law, which is routinely 
ranked as the top such program in the United States by U.S. 
News and World Report.
Away from the office, some of the things Eddy enjoys are 
movies, music, and spending time with his family.
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Admissibility Considerations of Neuroimaging and Advanced 
Neurovascular Imaging In Traumatic Brain Injury Cases

By Sebastian Toth, Senior Associate at Holt Woods & Scisciani LLP

Prior to 1996, in the United States, data regarding the 
scope and degree of death and disability from traumatic 
brain injuries (TBIs) was limited. To both reduce the 
occurrence of TBIs and increase access to treatment 
services, Congress passed the Traumatic Brain Injury 
Act of 1996, which authorized federal agencies like the 
Centers for Disease Control and Prevention (CDC), the 
National Institutes of Health (NIH), and the Administration 
for Community Living, (ACL), to partner with state 
organizations to conduct research and develop health 
initiatives for treatment and prevention of TBIs.1

According to the Center for Disease Control, TBIs are 
defined as “a disruption in the normal function of the 
brain that can be caused by a bump, blow, or jolt to the 
head, or penetrating head injury,”2 and recent estimates 
indicate that in 2019 there were 223,135 TBI-related 
hospitalization and 64,362 TBI-related deaths.3 Recent 
cumulative data suggests that TBI hospitalization are 

1 Brain Injury Association of America, Traumatic Brain Injury Act, https://www.
biausa.org/public-affairs/public-policy/traumatic-brain-injury-act (copyright 2022).
2 Center for Disease Control and Prevention, Traumatic Brain Injury & Concussion, 
https://www.cdc.gov/traumaticbraininjury/get_the_facts.html (Last reviewed March 
21, 2022).
3 Centers for Disease Control and Prevention. National Center for Health Statistics: 
Mortality data on CDC WONDER. Available at: https://wonder.cdc.gov/mcd.html. 

primarily the result of falls4 and motor vehicle collisions 
and gun-related suicide were the most common cause 
of TBI deaths.5-6 

TBI cases are classified as mild, moderate, or severe, 
with structural injuries to the brain varying on a case-by-
case basis, the severity of which may result in short-term 
or long-term conditions such as headaches, reduced 
cognitive function, sleep disorders, and other emotional 
and mental difficulties. Many TBI cases, however, are 
classified as mild traumatic brain injuries (mTBIs), 
commonly referred to as concussions, with symptoms 
that generally resolve in hours, days, or weeks, but in 
some instances can persist for months or years.  

The severity of a TBI is assessed using structural and 
functional neuroimaging techniques such as computed 
tomography (CT) and magnetic resonance imaging 
(MRI). Structural MRIs produce anatomical images of 
soft tissue structures of the brain, whereas functional 
MRIs (fMRIs) are more advanced forms of neuroimaging 
used to assess brain activity when conventional imaging 
return normal findings and symptomology remains 
persistent.7 Advanced neuroimaging techniques include:

•	 Arterial Spin Labeling (ASL) which measures 
cerebral blood perfusion (blood flow), usually in 

the grey matter of the brain, by magnetically 
labeling water protons in the blood and tracking 
their movement through tissues.

•	 Diffuse Tensor Imaging (DTI) which 
analyzes the directionality and motion of 
water molecules to evaluate and map out the 
4 Centers for Disease Control and Prevention, National Center 
for Injury Prevention and Control.
5 Daugherty J, Waltzman D, Sarmiento K, Xu L. Traumatic 
brain injury–related deaths by race/ethnicity, sex, intent, and 
mechanism of injury — United States, 2000–2017. MMWR Morb 
Mortal Wkly Rep. 2019;68(46):1050-1056.
6 Miller GF, Kegler SR, Stone DM. Traumatic brain injury–
related deaths from firearm suicide: United States, 2008–2017. 
2020(0):e1-e3.
7 Mueggler, Thomas & Markus Rudin, Structural and Functional 
Magnetic Resonance Imaging, (April 29, 2014), https://link.springer.
com/referenceworkentry/10.1007/978-3-642-27772-6_298-2. 
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nerve fiber tracts through the brain to assess 
myelination, structure, and connectivity of white 
matter.

•	 Quantitative Electroencephalography (qEEG) 
measurement of electrical patterns which reflect 
cortical activity for detecting cerebral hemispheric 
abnormalities related to cerebrovascular disease 
and although qEEG can detect abnormalities, 
it cannot differentiate between kinds of 
pathology (i.e., ischemic infarction, intracranial 
hemorrhages, brain tumors, and head trauma).

•	 Magnetic Resonance Spectroscopy (MRS) 
which measures the presence and concentration 
of certain metabolites.

•	 Single-Photon Emission Computed 
Tomography (SPECT) and Positron Emission 
Tomography (PET) which use radioactive 
substances to create 3-D images of the 
movement of blood through an organ.

•	 Magnetoencephalography (MEG) which 
measures the flow of electrically charged ions 
through cells and shows absolute neuronal 
activity obtained directly from neuronal electrical 
activity, whereas other fMRI techniques measure 
the oxygenation of blood flowing near active 
neurons which show only relative neuronal 
activity.

Although both structural and functional MRIs are used 
in clinical settings, as of 2014, there was “insufficient 
evidence supporting routine clinical use of advanced 
neuroimaging for diagnosis and/or prognostication at 
the individual patient level,” which, among other things, 
is due to methodological constraints and limitations.8 
In turn, these constraints and limitations require a high 
degree scrutiny when parties to civil litigation attempt to 
introduce fMRI data as evidence in TBI cases.

Admissibility of ASL, DTI, and qEEG Techniques in 
Washington State Courts

In Washington State, comprehensive statistical data 
associated with the admissibility percentage of fMRI data 
such as ASL, DTI, and qEEG is yet unavailable, but the 
8  M. Wintermark, P.C. Sanelli, Y. Anzai, A.J. Tsiouris, and C.T. Whitlow, on 
behalf of the American College of Radiology Head Injury Institute, Imaging 
Evidence and Recommendations for Traumatic Brain Injury: Advanced Neuro- 
and Neurovascular Imaging Techniques (November 25, 2014).

available data indicates that jurisdictional admissibility of 
expert testimony based on neuroimaging technologies 
may vary; however, neuroimaging evidence will often be 
admissible and left for challenge on cross-examination.  

Admissibility of an expert's scientific testimony originates 
from Fed. R. Civ. P. 702/ER 702 and falls under two (2) 
different standards depending on jurisdiction; articulated 
in Daubert v. Merrell Dow Pharmaceuticals (1993) and 
Frye v. United States.  Frye continues to be followed 
in the state courts of Washington. Under Frye, the 
scientific community is essentially the gatekeeper 
determining evidence admissibility.  If the scientific 
community finds a method or theory acceptable, the 
court must admit the evidence.  Upon a finding of general 
acceptance, admissibility is unlikely to be revisited in 
subsequent cases.  It is important to note, however, that 
superior courts (and even judge to judge) throughout 
Washington State may have divergent ruling regarding 
the admissibility of ASL and DTI because a bright line 
rule regarding admissibility has not been established.  
Yet, plaintiffs are likely to cite, and Washington courts 
are likely to rely upon Anderson v. Akzo Nobel Coatings, 
Inc., 172 Wn.2d 593 (2011) and Frye to support their 



18 Defense News Summer 2022

decision to admit fMRI evidence such as ASL and DTI.9
In a recent King County Superior Court case, Amy 
Peach and Matt Peach v. RLI Insurance Company et 
al. (Case No. 17-2-16248-1 SEA), the Court denied 
defendants’ motion to exclude testimony of an expert 
regarding DTI and ASL.  On May 30, 2019, that court 
found the ASL and DTI evidence admissible because 
the science and methodology underlying ASL and DTI 
is accepted in the medical community. The court’s ruling 
was based on “volumes of testimony from numerous 
experts, opinions from other jurisdictions, and medical 
journal articles.”  Interestingly, that court held that “[t]he 
new 3-D image will not be admitted but can be used 
illustratively.” Another King County Superior Court case 
from 2020, Marquez v. Nwestco, also held ASL and DTI 
admissible citing Anderson. 

Admissibility of qEEG data in Washington State court, 
as with ASL and DTI, is determined on a case-by-case 
basis at the discretion the judge and any successful 
challenge will require a showing that the technique is 
not generally accepted in the scientific community for 
the particular purpose for which it is being presented 
9 Anderson v. Akzo does not specifically reference ASL and DTI 
admissibility, rather the general concept that if the science and methods 
are widely accepted in the relevant scientific community, the evidence is 
admissible under the Frye test, without separately requiring widespread 
acceptance of the plaintiff's theory of causation.

and that the evidence runs contrary to ER 702.  

In a recent King County Superior Court case, 
Habenicht v. Medina, et al., No. 20-2-17024-1-KNT 
(King County Sup. Ct., 2020), the Court granted the 
defendants’ motion to exclude the plaintiff’s qEEG 
evidence as not generally accepted in the relevant 
scientific community for purposes of diagnosis and 
treatment of plaintiff’s alleged traumatic brain injury 
under Frye and further under ER 702, which requires 
causation to be established with reasonable medical 
certainty. Notably, a recent study concluded that “the 
evidence does not support the clinical use of qEEG 
either at the time of the injury or remote from the injury 
to diagnose mTBI...,” and “the evidence does not 
support the use of qEEG to differentiate mTBI from 
other diagnoses.”10

Although the Habenicht holding was favorable 
to the defense, admissibility of qEEG (and other 
advanced neuroimaging techniques) will ultimately 
remain within the discretion of the court, and superior 
courts throughout Washington State may have 
divergent opinions regarding the admissibility of such 
neuroimaging techniques. 

Potential Arguments Against Admissibility and/or 
Limiting Use

In support of challenges based on Frye and ER 702, 
the following arguments against admission of fMRI can 
be presented to any retained neuroradiologist for further 
discussion and assessment prior to incorporation into 
briefing:

•	 Neuroimaging technologies have a limited role 
in the clinical setting of behavioral disorders or 
psychiatric disease.

•	 fMRI scans present differences in brain activation 
between control and experimental states. fMRI 
yields a relative, not an absolute, measure of 
brain activity.

•	 fMRI images reported and used for comparison 
may represent an average of data which produce 

10 Jeffrey R. Tenney, David Gloss, Ravindra Arya, Peter W. Kaplan, 
Ronald Lesser, Vicki Sexton, and Marc Nuwer, Practice Guideline: Use of 
Quantitative Electroencephalography for the Diagnosis of Mild Traumatic 
Brain Injury: Report of the Guideline Committee of the American Clinical 
Neurophysiology Society Journal of Clinical Neurophysiology, American 
Clinical Neurophysiology Society (2021).
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apparent patterns of data that are spatially 
misleading.

•	 Variability in brain anatomy between individuals 
creates uncertainty in localization.

•	 The complexity and variability of the experimental 
designs and methods used in fMRI research, and 
especially the variability from one lab to another, 
may undermine the generalizability of results.

•	 Many brain-imaging studies assume that the 
differential activation of a particular region of the 
brain during a specific mental operation means 
that that region is the neural substrate for that 
operation, and that the absence of activity in a 
region during a specific operation means that 
that region is not a neural substrate for that 
operation. Neither assumption is necessarily 
true. The complexities of widely distributed 
structure-function relationships should make it 
harder to establish sufficiently reliable support for 
generalizable associations between brain region 
activation and cognitive functions of interest.

•	 Even to the extent scientists generally support an 
inference from relative activity levels in the brain 
region(s) of interest to psychological function, 
there may still be a gap between that function and 
the concept that is material to legal judgments.

•	 Advanced brain imaging techniques, such as 
fMRI, DTI, perfusion imaging, PET, and SPECT 
are used in clinical care only and in a few clinical 
settings in which sufficient literature and/or 
clinical evidence has demonstrated sensitivity 
and specificity.

•	 The validity of using single-subject fMRI data 
to uncover evidence of behavioral aberration, 
pain, or deception is problematic. Further, the 
applicability of normative imaging databases 
(typically comprising young, healthy subjects) in 
courtroom testimony is questionable.

•	 The neuroradiology community arguably has 
not arrived at a consensus view of the value 
of DTI regarding mTBI. Until fMRI techniques, 
such as DTI, standardize acquisition, analysis, 
and interpretation techniques, scrutiny should 
disfavor admission.

Conclusion

Generally, if a party submits sufficient evidence to 
show the reliability of an fMRI technique, courts are 
less likely to grant admissibility challenges for blanket 
exclusion of evidence.  Rather, the Courts will leave 
challenges for cross-examination. Moreover, courts 
are more likely to admit neuroimaging evidence where 
it is not used to “prove” a diagnosis, rather to show 
that the imaging is “consistent” with the diagnosis 
(i.e., TBI). Nonetheless, challenging the introduction 
of neuroimaging is prudent to ensure scrutinization of 
the technique prior to any presentment to a jury. As 
an aside, the defense bar should compile all known 
rulings on advanced neuroimaging techniques for 
further statistical and legal analysis.

Sebastian is a senior associate at Holt Woods & 
Scisciani LLP.  Sebastian’s practice includes complex 
and general litigation, with a primary focus on 
commercial litigation, construction defect, personal 
injury, premises liability, products liability and contract 
and business disputes.
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between the various levels of vehicle automation. In 
their simplest form, those definitions are as follows:

Level 0: No Driving Automation
Level 1: Driver Assistance 
Level 2: Partial Driving Automation
Level 3: Conditional Driving Automation
Level 4: High Driving Automation
Level 5: Full Driving Automation1

C. Regulation of AVs

The federal government has, for the most part, 
left the regulation of AVs to state governments. However, 
it has published voluntary guidance to assist states in 
creating their own statutory framework. NHTSA also 
issued a Standing General Order in 2021 requiring 
manufacturers and operators of AVs and vehicles 
equipped with SAE Level 2 systems to report crashes 
to the agency.2 Meanwhile, the U.S. Department of 
Transportation has authored a Comprehensive Plan 
presenting key actions the Department is pursuing 
related to enabling and overseeing the safety of 
integrating Automated Driving Systems (ADS) into the 

transportation system.3

California has been one of the 
leaders in the regulation of AVs and 
has taken an aggressive approach. 
For instance, California requires a 
manufacturer testing an AV on its roads 
to maintain $5 million in insurance or 

1 SAE J3016, Taxonomy and Definitions for Terms Related 
to Driving Automation Systems for On-Road Motor Vehicles, 
April 30, 2021, https://www.sae.org/standards/content/
j3016_202104/.
2 NHTSA, Summary Report: Standing General Order on 
Crash Reporting for Level 2 Advanced Driver Assistance 
Systems, June 2022. 
3 U.S. Department of Transportation, Automated Vehicles 
Comprehensive Plan, January 2021. The term, “AVS” is 
specifically used to describe SAE Levels 3, 4, or 5 driving 
automation systems.

The Future of Washington’s Roads – Regulatory and Liability 
Developments Arising from the Introduction of Autonomous 

Vehicles
By Peter C. Nierman, Forsberg & Umlauf, P.S.

A. Introduction

At a recent shareholder meeting, Elon Musk 
told the audience, “eventually, all cars will be self-
driving.” Musk has also stated Tesla plans to have 
self-driving cars available around May of 2023.

There can be no doubt that autonomous vehicles 
(AVs) are the future of transportation as nearly every 
major automobile manufacturer is working on their 
version of a driverless automobile. As manufacturers 
pour billions of dollars into this technology, the legal 
field will need to adapt to the changing regulatory and 
liability environment that is sure to follow. 

B. The Varying Degrees of Automation

While fully automated vehicles have not 
yet made it onto our roadways, many vehicles are 
equipped with some level of automation, such as 
lane centering, adaptive cruise control, and advanced 
crash avoidance features. The National Highway 
Traffic Safety Administration (NHTSA) has adopted 
definitions from SAE International to distinguish 
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disputes. 
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surety bond coverage.4 AVs are also required to have 
a mechanism to capture and store technology sensor 
data for at least 30 seconds before a collision occurs, 
and the collision data must be preserved for three 
years.5 Notably, as of August 5, 2022, the California 
DMV has received 499 Autonomous Vehicle Collision 
Reports.6

In Washington, the regulation of AVs is still in 
its infancy. However, as in many other parts of the 
country, Washington has taken steps to prepare 
for the operation of AVs on our public roadways. In 
2018, the Washington State Legislature directed the 
Washington State Transportation Commission to 
begin developing recommendations to prepare the 
state for this emerging technology. This directive is 
enshrined in RCW 47.01.510, which provides: 

The commission must convene an 
executive and legislative work group 
to develop policy recommendations to 
address the operation of autonomous 
vehicles on public roadways in the state, 
subject to the availability of amounts 
appropriated for this specific purpose.

The Legislature has also enacted Chapter 
46.92 RCW (Autonomous Motor Vehicles). Currently, 
the statute is limited to RCW 46.92.010, which sets 
forth requirements for any manufacturer wishing to 
test an AV on Washington’s roadways, including the 
type of notice that must be provided to the state prior 
to commencing testing as well as accident reporting 
requirements (most notably, whether the 
autonomous driving system was operating 
the vehicle at the time of or immediately 
prior to the collision). RCW 46.92.010(3)
(d) specifically states that “[t]he provisions 
of this section are supplemental to all other 
rights and duties under law applicable in the 
event of a motor vehicle collision.” 

As AVs are introduced onto our 
roadways, the regulatory framework will 
surely expand significantly. There will be 

4 Cal. Veh. Code § 38750(b)(3).
5 Cal. Veh. Code § 38750(c)(1)(G).
6 CAL. DEP’T OF MOTOR VEH., Autonomous Vehicle Collision 
Reports, https://www.dmv.ca.gov/portal/vehicle-industry-
services/autonomous-vehicles/autonomous-vehicle-collision-
reports/.

a need to develop driver training requirements, 
equipment testing protocols, cyber security protocols, 
and limitations on where AVs are permitted to operate. 
The regulatory environment will also likely be greatly 
influenced by the number of and type of accidents 
involving these vehicles as well as the litigation that 
follows. 

D. Liability Issues Related to AVs

Even at this early stage of AV development, 
there have been a handful of lawsuits and at least 
ten deaths stemming from AV accidents.7 Lacking a 
comprehensive regulatory framework, traditional state 
tort and warranty rules will typically govern civil liability 
arising out of AV accidents. However, liability issues 
in motor vehicle accidents will become significantly 
more complex. 

For instance, drivers are typically the only 
defendants in motor vehicle accident cases, absent 
the occasional matter involving alleged mechanical 
failure (e.g., claims for product liability and/or negligent 
repair).8 With the introduction of AVs, a claimant 
can no longer merely assume the accident was the 
result of a negligent driver. There may be a need to 
apportion liability between the driver, manufacturer, 
7 See Amy L. Stein, Assuming the Risks of Artificial Intelligence, 102 
B.U. L. Rev. 979, 1009 (2022).
8  See Gary Marchant and Rida Bazzi, Autonomous Vehicles and 
Liability: What Will Juries Do?, 26 BU. J. SCI & TECH. L. at 86 (Winter 2020). 
(noting that between 5,000 to 12,000 automobile negligence claims are 
resolved each year, while fewer than 200 vehicle product liability cases per 
year were resolved against automobile manufacturers over this same period).
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Another interesting issue posed by the 
introduction of AVs, is the handling of traffic citations. 
Assuming the technology works as designed, these 
vehicles should, for the most part, abide by the rules 
of the road. However, in the rare event a vehicle fails 
to recognize the speed limit or a stop sign, there needs 
to be a determination of whether the citation goes to 
the manufacturer or to the owner of the vehicle. Local 
governments will also likely need to find an alternative 
revenue source as moving citations become a relic of 
the past.

E. Conclusion

AVs have the potential to make our roads safer 
by eliminating human error. However, they also pose 
numerous legal and regulatory issues that will require 
creative solutions. As AVs are brought to market, the 
legal field will need to adjust to this rapidly advancing 
technology and the unique issues it presents. 

Peter Nierman has extensive experience representing 
automobile manufacturers in lemon law, breach of 
warranty, and product defect cases. His practice is also 
focused on construction defect litigation, professional 
liability, personal injury, and general liability.

various suppliers, and the seller. This will heighten the 
need for a comprehensive post-accident inspection, 
including the collection of data concerning whether 
or not the vehicle was fully automated at the time of 
the accident and whether it was properly maintained, 
including updated software. 

Even assuming a vehicle was fully automated 
at the time of an accident, there may be considerations 
of whether the circumstances required a “reasonable” 
human driver to take back control of the vehicle. The 
potential allocation of fault to the driver could become 
a hot-button issue that involves the competing 
interests of insurance carriers and motor vehicle 
manufacturers, who are most often self-insured. It 
would not be surprising, however, for strict liability to 
be implemented against motor vehicle manufacturers 
for accidents occurring when a vehicle was fully 
automated. 

 While driver liability will be greatly mitigated by 
AV technology, automobile manufacturers will have 
increased exposure (regardless of whether or not 
strict liability applies). As such, manufacturers need 
to be prepared for a substantial increase in litigation 
beyond the typical lemon law/breach of warranty 
cases. Potential manufacturer defenses in AV litigation 
will likely include the following:

1.	 Denying the existence of a defect.
2.	 Allocating fault to parts manufacturers.
3.	 Claiming the accident was unavoidable.
4.	 Assigning liability to the driver and/or 

injured party.

Listserv Update
Did you know you can receive listserv

messages in a Daily Digest?
If receiving listserv messages in real time is
overwhelming your inbox just let us know

and we'll update your subscription.
 

Email Kathleen at office@wdtl.org
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The worst of the COVID-19 pandemic is behind us, with 
students back in the classroom and members of the 
Washington Bar returning to the office. Nevertheless, 
the changes brought about by the pandemic continue to 
affect our lives, and many members of the Washington 
Bar continue to work remotely. Accordingly, Washington 
Defense Trial Lawyers (WDTL) continued to show its 
ongoing commitment to Treehouse’s annual back-to-
school drive through a combined conventional format (i.e., 
collecting donations of backpacks and school supplies) and 
virtual format (i.e., cash donations through Treehouse’s 
website). Since 1988, Treehouse has been Washington’s 
leading nonprofit organization dedicated to closing the 
academic gap between youth in foster care and their peers. 

Thanks to WDTL’s support, youth in foster care in Washington will start off the school year with the necessary 
tools to achieve academic success. WDTL members donated $2,610, more than 120 backpacks, and over 
12 boxes of school supplies to Treehouse. Youth in foster care obtain these school supplies through coupons 
provided to the youth and their foster parents, which can be redeemed at the Treehouse store. This system 
enables foster youth, like their peers, to choose their own backpacks and school supplies for the upcoming 
school year. 

While WDTL did not have an official contest for this year’s 
drive, we would like to recognize our major donors: Preg 
O’Donnell (72 backpacks), Forsberg & Umlauf (23 backpacks), 
Betts, Patterson & Mines, (15 backpacks), Summit Law (10 
backpacks), and Richard Martens, who donated $1,050. 
WDTL also gives a shout-out to Advanced Medical Group, Inc., 
which assisted with picking up donations and delivering them 
to the WDTL Community Service and Pro Bono Committee 
member who delivered them to Treehouse.

This year, WDTL also donated to Unity in the Community, an 
organization in the Spokane area that has an annual school 
supply drive.  Having seen the generosity WDTL has with 
Treehouse, we hope to grow support for youth in the Spokane 
area with Unity in the Community in coming years. 
If you are interested in joining WDTL’s Community Service 
and Pro Bono Committee, or learning about other community 
service opportunities, please contact Guari Locker, Committee 
Chair, at gauri.locker@atg.wa.gov.  

Another Successful Back-to-School Drive Supporting Youth in 
Foster Care

By Alison Turnbull, Kirkpatrick & Startzel & Danielle McKenzie, Betts Patterson & Mines
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Ronald Allen Yu, Gordon & Rees Scully Mansukhani LLP
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Vehicle Infotainment Forensics: It’s About More Than Accidents
By Lars Daniel, Practice Leader – Digital Forensics, Envista Forensics

With new technologies developed for vehicle 
infotainment systems, principally by the BERLA 
Corporation, digital forensic experts can access 
digital evidence from many of today's vehicles. This 
evidence can include location history, connected 
devices, and operating system data including hard 
braking events, gear shifts, speed of the wheel, and 
hard acceleration. 

An infotainment system is formally defined as, "A 
factory original or aftermarket console system that 
uses some form of connectivity to provide drivers 
and passengers with vehicle specific information, 
navigation, and standalone or integrated applications 
and/or multimedia entertainment including audio and 
video."[1] In other words, an infotainment system is 
a combination of capabilities, including GPS, satellite 
radio, Bluetooth, or Wi-Fi, the ability to pair and 
interact with a mobile phone, and the ability to play 
audio and video. These capabilities are represented 
to the user on the screen with a Graphical User 
Interface (GUI), which makes the functionality of 
the infotainment system accessible to non-technical 
consumers. 
The forensic artifacts recovered from vehicle 
infotainment systems can also allow examiners to 
determine where the driver’s hands were in a vehicle 
at a particular point in time; for example, if someone 
used the controls on the steering wheel to change 
the volume or reached across to the center console 
to turn the volume knob, the vehicle infotainment 
system would store this information.  

The digital evidence that an examiner can recover 
from vehicles is not relegated to vehicle accident 
cases, though. Imagine the following scenario: 
a defendant allegedly drove to a location and 
committed a crime. According to the state's theory, 
the defendant traveled there and committed the crime 
alone. However, upon analysis of the infotainment 
system data from the vehicle, it is determined that 
three doors opened simultaneously upon arrival at 
the incident location, the front driver door and the two 
rear passenger doors. This action is an interesting 
trick, an impressive physical feat, or, most reasonably, 
the defendant was not alone. 

Vehicle Evidence from Event Data Recorders vs 
Infotainment Systems

The primary function of the Infotainment system in 
a vehicle is to enhance the driver’s experience, and 
therefore it connects to their phone and applications. 
An Event Data Recorder (EDR), commonly called the 
vehicle’s “black box”, stores limited and specific pre-
and post-crash data. The resulting data from an EDR 
extraction applies primarily to accident reconstruction 
alone, which produces more robust crash evidence 
than the infotainment system. Still, it does not 
produce as much or the types of evidence as the data 
collected in infotainment forensics analysis. Further, 
some accident events are too small for an EDR to 
record, including a low-impact collision with a bicycle 
or pedestrian. In these situations, the methods by 
which an infotainment system records vehicle event 
data, with less total data but over a long period, may 
be the best or sole source of crash data evidence.  
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Except in a vehicle crash event, infotainment system 
data is superior in answering the who, what, when, 
where, and why questions. This is especially true 
when a person connects their phone to the vehicle 
infotainment system. When this connection occurs, 
data from the phone is synced to the vehicle.

The data contained in the infotainment system falls 
into one of three primary categories, vehicle event 
data, navigation data, and user data.

Vehicle Event Data

Vehicle event data includes evidence related 
to braking, gear shifts, wheel speed, and hard 
acceleration, and can also record Wi-Fi and 
Bluetooth connections or disconnections. While this 
information may seem useless outside of an accident 
investigation, this is not the case.

If it is critical in a case to determine if someone was 
impaired in some way, the vehicle event data around 
the time the person is believed to be impaired could 
be compared to the entirety of the vehicle event 
data to see if it is different. In other words, if they 
historically drive responsibly, but during the period of 
interest, these data points paint a picture of erratic 
and unusual driving, the data could be utilized with 
other evidence to bolster or refute the claim of 
impairment, even if that impairment does not lead to 
a vehicle accident.  

For example, a defendant is accused of burglarizing 
a business. The vehicle event data shows that they 
usually drive safely, within normal parameters. 
However, the driving was erratic and unusual on 
the day in question. This information is provided to 
counsel. Holistically looking at their case, counsel 
connects the erratic driving to the fact the defendant 
had changed from one medication to another as 
instructed by their doctor the day before.

Navigation Data

The navigation data recoverable from an infotainment 
system includes saved locations, recent locations, 

and track points, among other forensic artifacts. It 
is not uncommon for several thousand data points 
related to navigation to be recovered from the vehicle. 
This data allows an examiner to determine where that 
vehicle has been historically, potentially going back 
to the car's genesis, resulting in potentially years of 
location data.

This data is exceptionally well utilized when conjoined 
with other forms of location evidence in the same 
case. Not only is the infotainment system in your car 
tracking where you go, but your mobile phone is also 
recording your location activity to act as a personal 
assistant, predicting when you're about to leave for 
work and informing you that traffic will be heavy. 
Your digital camera includes geolocation coordinates 
in the metadata of the pictures you take. Call detail 
records, or CDRs, which can be subpoenaed from 
a cellular provider, also record the cell tower and 
sector utilized when a phone makes a call or SMS/
MMS text message. 
If the reliability of the navigation data is called into 
question or is, in fact, questionable, utilizing other 
forms of location from different devices can assist in 
the verification or dismissal of the evidence.

User Data

User data is where it gets interesting. When you 
connect your phone to a vehicle, it syncs much of the 
data contained on your phone onto the internal storage 
of the car itself. The result is that an examiner can 
collect mobile phone data without even possessing 
the phone. User data, including messages, emails, 
social media content, call logs, and application 
data, are all recoverable from vehicles, and the list 
continues to expand as time passes and technology 
advances.

Previously reserved only for luxury vehicles, 
infotainment systems are seen in almost every vehicle 
being produced today. The widespread distribution 
of this technology and its rapid advancement create 
an environment of both innovation and customer 
demand. 

This demand is for cars to do more. Ever-increasing 
connectivity and functionality with a mobile phone, 
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more conveniences, and more features require the 
infotainment system to record more information 
about you. For your car to do helpful things, it needs 
to know how to personalize the experience just for 
you. To do that means that the vehicle must collect 
as much information as possible from your mobile 
phone and the interactions with the infotainment 
system itself. Of course, this all leads to more digital 
evidence.

Looking Forward

Hyper-connectivity is the future with connected 
vehicles, smart devices, wearable technology, and 
even entire smart cities. This type of future will 
mean that more data than ever will be collected 
concerning our habits, location, activities, health, 
and financial information. Virtues and vices will be 
stored electronically, and when that data is collected 
and stored, it can often be recovered using forensic 
tools and methodology.

We are not far off from a world whereby almost every 
device and app send information and “communicates” 
to every other device and app we own. This is 
apparent if we look at the relationship between 
wearable technology and phones. Ultimately, we 
will see biometric data, sleep patterns, markers of 
healthiness and disease, physical activity, and heart 
rate contained in the infotainment data. If that sounds 
far-fetched, consider the following scenario, which 
happens every day. First, you sync your fitness watch 
to your phone. Then you connect your phone to your 
car, which syncs your phone data to the infotainment 
system. It would now be possible for biometric data 
collected from your fitness watch to be contained in 
the infotainment system of your car. It’s a brave new 
world.

[1] TIBCO Software. The connected car: finding the intersection of 
opportunity and consumer demand. Palo Alto (CA): 2016
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