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    Summer 2021     How to Talk to Jurors About Implicit Bias
By Judge Theresa Doyle (Ret)

Say you’re getting ready for trial and your client is a person of color.  
You have this vague concern that because of racial bias, the jury 
might not find your client credible, or may not treat your client fairly. 
But you’re at a loss as to what to do. 

Implicit Bias

You are right to be concerned.  White juries in criminal trials are 
more likely to convict Black and Latinx defendants than white 
defendants on similar facts.1  There is little reason to think that white 
juries in civil trials are any less biased toward plaintiffs or defendants 
of color.2  That’s because racial bias in society is pervasive, largely 
unconscious, and widely held across all demographics.3  Results of 
the Implicit Association Test (IAT)4 taken by millions of people show 
that 75 percent of test-takers have a pro-white bias5.  Even among 
Black test-takers, 40 percent show some pro-white bias6. Jurors bring 
these biases to court when they report for jury service.

Juror Orientation Video

So, how do you go about addressing race effectively in voir dire 
without unnecessarily alienating jurors or putting your foot in your 
mouth?  If your trial is in King County or Pierce County Superior 
Court, the groundwork has already been laid for you.  Jurors in those 
counties will already have watched a juror orientation video about 
implicit bias prior to even being assigned to your trial, whether it’s by 
Zoom or in-person.  

In approximately 2016, a group of smart and forward-thinking King 
County judges, including yours truly, imported from the United 
States District Court for the Western District of Washington a great 
instructional video for jurors about unconscious bias: https://www.
wawd.uscourts.gov/jury/unconscious-bias. The video, featuring Jeff 
Robinson, Judge John Coughenour and others, describes visually, 
and in plain language, the results of social science research into our 
largely unconscious biases based on race, gender, sexual orientation, 
national origin, and other immutable characteristics. The video 
explains how such automatic preferences and biases can influence 
our perceptions and decisions.  Judges in King County adopted this 
revised version of the federal court video, substituting some of our 
own judges and, in our view, otherwise improving it.  The video can 
be found at: https://www.youtube.com/watch?v=_su-KAVd274
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Targeted Voir Dire

So, back to your trial. Your jurors have watched the implicit bias video and are primed on the subject.  My 
advice is, don’t drop the ball. 

Heed this cautionary tale:  I had a trial with a Black defendant, so before the jury panel arrived in the 
courtroom, I reminded the lawyers about the juror orientation video and asked if either of them planned 
to address racial bias in voir dire. Blank stares. Then, toward the close of the voir dire, one of attorneys 
posed a common but perilous question: was there was anything jurors wished he had asked them but 
didn’t? 

Several jurors piped up in response, the first pondering whether our Black defendant could get a fair trial 
because there were no Black persons on the venire and “what with implicit racial bias we learned about 
in the video and all.” Other jurors then volunteered comments about the pervasiveness of racial bias and 
the problem of mostly white jury pools. The poor lawyer who had asked the open-ended question had 
no follow-up except, “thank you for your comments”.  

You don’t have to be that lawyer. You’ve already shown the good sense to read this article.

To backtrack; why does it matter?  Addressing implicit bias in jury selection is important because research 
shows racial bias is most likely to influence the verdict when race plays no active role in the case.7 Like in a 
garden variety motor vehicle accident case where one party is white and the other is Black, as contrasted 
with a race discrimination employment case where race is central in the trial. Counterintuitive?  Not 
really.  When race is an obvious issue at trial, jurors may be on guard against racial bias. However, in trials 
without salient racial issues, jurors may be less likely to monitor their behavior for signs of prejudice, and 
therefore more likely to render judgments tainted by racial bias.

In other words, it’s the unconscious nature of implicit bias 
that’s the problem.  Hence, social scientists and academics 
recommend that attorneys “make race salient.”  Tackle 
racial bias up front, in jury selection, lest it come back to 
bite you in the verdict.

If opposing counsel objects with, “this is not a race case,” 
cite the authorities in this article and in the video. You 
shouldn’t have any problem in a Washington court. Our 
judges are well-versed in the topic from the numerous 
judicial trainings at conferences over the past decade.  If 
necessary, remind the judge and opposing counsel that 
the very purpose of voir dire is to uncover bias in order to 
use cause and peremptory challenges effectively.

Sample Questions

The best questions are open-ended ones that probe thought 
processes and values.  You want to spark conversation; “to 
get jurors to reveal their true beliefs”, Jeff Robinson says.  

Try something simple like, “what did you think of the 
implicit bias video?” Or play devil’s advocate and ask 
whether implicit bias really exists; or “don’t we pay too 
much attention to race?”
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Ask what the Confederate flag symbolizes; what’s the big deal about monuments to the Confederacy?

What is “critical race theory” and why are people so exercised about it?

If your client is Black, ask jurors their thoughts about systemic racism and whether disproportionate 
incarceration shows that Black persons just commit more crimes (they don’t). 

If your client is a recent immigrant or not a native English speaker, probe attitudes about immigration or 
whether there is a link between immigration and crime (there isn’t).

If your client is an Asian-American woman, bring up the recent violence against them and ask jurors for 
their thoughts.

Ask jurors to name the usual stereotypes about the race/gender/national origin/sexual orientation of 
persons like your client. 

Ask about the regularity of social interactions with persons of other races at work, school, in their 
neighborhood.

Consider these sample questions inspired by lawyer trainings given by Jeff Robinson:

 What does it mean to “play the race card?”

 Have you ever witnessed expressions of racial bias, and how did that make you feel?

 What would you do if a fellow juror, during deliberations, were to make a racial slur? Would it 
matter if the slur was about the [plaintiff/defendant]? 

If you were a party to a lawsuit and upon entering the courtroom discovered that you were the 
only [insert your client’s race] there, what would be your thoughts, concerns?

The Bottom Line

You can have an intelligent and fruitful conversation with jurors about implicit bias without alienating 
them or feeling like an idiot.  It’s worth the effort, because unconscious bias and stereotypes that lurk 
below the surface can pose a substantial risk to your client’s case. 

“The fact is that every single person in that 
courtroom has racist thoughts.  It’s not 
a white or Black issue; it’s an American 
issue,” says Jeff Robinson.

(Footnotes on page 4)
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1Jerry Kang, Judge Mark Bennett, et al., “Implicit Bias in the Courtroom,” 59 UCLA L. Rev. 1124, 1142-43 (2012), https://www.
uclalawreview.org/pdf/59-5-1.pdf
2Id. at 1164.
3Kristin A. Lane, et al., “Implicit Social Cognition and the Law,” 3 Ann. Rev. L. & Soc. Sci. 427 (2007),  https://www.researchgate.net/
publication/228189909 
4The race IAT is a test designed by social scientists to measure implicit attitudes and prejudices by having test-takers respond 
quickly to images of whites and blacks, then recording reaction time.  See id., 59 UCLA L. Rev. 1124. The IAT can be found here: 
https://implicit.harvard.edu/implicit/takeatest.html
5Cynthia Lee, “Making Race Salient: Trayvon Martin and Implicit Bias in a Not Yet Post-Racial Society,” 91 N.C. L. Rev. 101, 117–18 
(2013), https://aasa.org/uploadedfiles/Making-Race-Salient-CynthiaLee.pdf
6Id
7Kang, Bennett, supra, note 1, 59 UCLA L. Rev. at 1184, https://www.uclalawreview.org/pdf/59-5-1.pdf Samuel R. Sommers & 
Phoebe C. Ellsworth, “White Juror Bias: An Investigation of Prejudice Against Black Defendants in the American Courtroom,” 7 
Psychol. Pub. Pol’y & L. 201, 255 (2001); Cynthia Lee, “A New Approach to Voir Dire on Racial Bias”, 5 U.C. Irvine L. Rev. 843, 861 
(2015),  https://www.law.uci.edu/lawreview/vol5/no4/Lee.pdf  

Theresa Doyle is a retired King County Superior Court judge. She practices mediation with Barrett Mediation.
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Tegman Update: The History of Joint and Several Liability leading 
up to Tegman

By Jade Park and Joanne Blackburn, Gillaspy & Rhode PLLC

A brief history behind the Tegman ruling explains how the courts took their rigid application of strict 
liability and realized it needed an escape valve for defendants that truly were not responsible for another 
defendant’s actions. The Summers v. Tice, 33 Cal.2d 80, 199 P.2d 1 (1948) case is the perfect example of 
how defendants must position themselves when they are in a joint and several liability situations in 
order to avoid exposure to those damages they did not proximately cause. 

In Summers, the plaintiff sued two defendants for an injury to his eye after both defendants shot into 
the air while hunting birds. Here, there was no evidence as to which defendant’s bullet was the ultimate 
“cause” of plaintiff’s injuries. As a result, the court held that when two or more defendants are found 
independent tortfeasors, and there is no way to prove who caused the harm, the plaintiff should not 
be deprived of redress. Instead, the longstanding rule was established that defendants had the burden 
of proof for apportioning should always be on the defendant apportion fault. The court reasoned that 
it would be an unjust result for the plaintiff’s to not be made whole.  The court based this upon the 
holding that there was no evidence proving which defendant caused the actual injury. The Court held 
that the burden of proof must be shifted to the defendant in order to provide redress to the injured party 
regardless of whether proximate cause could be established.  This case obliterated the long-established 
rule for actionable negligence which required the Plaintiff to prove all the elements necessary for such a 
claim, including proximate cause. 

The courts created the presumption that the defendant carries the burden of segregating harm, which is 
often impossible to prove, specially where there is an invisible harm. This invisible harm usually involves 
a harm that does not arise from one obvious act, but rather, a plethora of independent acts. 

The Problem:  RCW 4.22 and the Tort Reform Act of 1986

The legislative intent of the tort reform act was to “enact further reforms in order to create a more 
equitable distribution of the cost and risk of an injury and increase the availability and affordability of 
insurance.” Laws of 1986, ch. 305, § 100. RCW 4.22.070, enacted as part of the tort reform act of 1986, is 
“the centerpiece of the 1986 amendatory 
package.” Kottler v. State, 136 Wash. 
2d 437, 443, 963 P.2d 834, 838 (1998). 
Since then, cases like Welch1, Rollins2, 
and Tegman3, have cited this principal in 
support of their various interpretations of 
RCW 4.22.070.

RCW 4.22.070 created the general rule of   
comparative fault amongst defendants 
and a plaintiff that also had fault for 
an incident. The rule established that  
Defendants would be held severally 
1Welch v. Southland Corp., 134 Wash. 2d 629, 952 
P.2d 162 (1998)
2Rollins v. King Cty. Metro Transit, 148 Wash. App. 
370, 199 P.3d 499 (2009)
3Tegman, supra.
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negligent, unless one of the following scenarios were 
present: the plaintiff is not fault free, the person with fault 
is acting as an agent of the defendant, or the case falls 
within one of the three exceptions to the statute.  

The cases leading up to Tegman concern Plaintiffs who 
are fault free. In such instances, RCW 4.22.070(1)(b) is the 
section of the statute that applies. RCW 4.22.070(1)(b) 
requires  that defendants are jointly and severally liable 
for their proportionate share of the sum of the plaintiff’s 
damages given that judgment is entered against them. 
Tegman carved out an exception to this rule. 

Welch v. Southland Corporation

The Court in  Welch v. Southland Corp. set the ground 
work for the Tegman instruction.  A brief look at the Welch 
case is necessary to under the Tegman instruction. In 
Welch the court,4 restricted the application of the RCWs 
governing joint and several liability and whether fault can 
be apportioned to a non-party intentional tortfeasor. The 
Welch Court held that under RCW 4.22.070, a small grocery 
store could not apportion liability to a non-party patron 
who directly caused the harm. This restricted application 
made it more difficult to apply RCW 4.22.070 to cases 
which had contorted facts behind the actual tort which Plaintiffs alleged against several defendants.

Welch was shot by another patron at a 7-11 store owned by Southland Corporation. Welch brought a 
case against Southland, alleging that Southland had failed to maintain a safe premise for its business 
invitees. The assailant had not been apprehended, nor joined in Welch’s case against Southland. 

The trial court ruled that Southland could apportion fault to an independent tortfeasor, despite his absence 
as a party in the lawsuit., but  the Court of Appeals reversed the trial court’s ruling. The Appellate Court 
ruled that it was reversible error and held that intentional acts are included in the statutory definition of 
“fault” in the contributory and comparative fault statutes. Under Welch, a negligent defendant could not 
apportion liability to an intentional tort-feasor who was not a party to the lawsuit. 

This holding created chaos in the business, insurance and legal world.  The cases that followed Welch 
were left to interpret this new standard and conflicting applications of this new standard occurred which 
formed the basis for the Tegman ruling that followed.

Tegman v. AMI 5

In Tegman, the Washington Supreme Court attempted to clear up the confusion caused by the Welch 
decision and held that damages from intentional acts can be segregated from those resulting from 
negligence. 

Tegman involved a plaintiff that alleged negligence against several defendants for their representation of 

4Welch, supra.
5Tegman, supra.
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plaintiff in an auto-claim, where they misappropriated plaintiff’s funds and fraudulently settled her case 
without her authorization. Plaintiff retained Accident Medical Investigations, Inc. (AMI) to represent her 
in a personal injury lawsuit.. AMI was run by Richard McClellan, a person that did not have a license to 
practice law. McClellan settled plaintiff’s case without her knowledge or consent, forged her signature, 
and placed the settlement funds into his general bank account. Other defendants in the lawsuit were, 
Camille Jescavage and Lorinda Noble, both licensed attorneys working for AMI. Both attorneys knew 
that Mr. McClellan was not licensed to practice law, and knew that all settlement proceeds from cases 
at  AMI were put into Mr. McClellan’s personal bank account. Dolares Mullen, a paralegal at AMI was 
also a named defendant. Plaintiff sued AMI, and also, McClellan, Jescavage, Noble, and Mullen. The 
court granted summary judgment against AMI and McClellan finding them guilt of negligence, the 
unauthorized practice of law, breach of fiduciary relationship, misrepresentation, conversion, breach of 
contract, violation of the CPA, and criminal profiteering. Following a six-day bench trial, the court held 
Jescavage, Noble, and Mullen liable for negligence and malpractice. 

On appeal, Noble argued that the trial court erred in holding her jointly and severally liable for Plaintiff’s 
compensatory damages for both negligent and intentional torts, rather than imposing joint and several 
liability only as to the negligent torts. The Supreme Court agreed. 

“We hold that under RCW 4.22.070, the damages resulting from negligence must be segregated from 
those resulting from intentional acts, and the negligent defendants are jointly and severally liable for the 
damages resulting from their negligence. They are not jointly and severally liable for damages caused by 
the intentional acts of others.” Id. at 105.

Thus, the Tegman Court interpreted RCW 4.22.070(1)(b) to hold, that even when a plaintiff is fault free, 
a negligent tortfeasor is individually liable under RCW 4.22.070, and only jointly aseverally liable for 
damages caused by their negligence. The Court in Tegman changed the narrow interpretation of joint 
and several liability created under Welch. The Court held, “intentional torts are part of a wholly different 
legal realm and are inapposite to the determination of fault pursuant to RCW 4.22.070(1),” because “no 
‘fault as defined by RCW 4.22.015, is involved.” Id. at 110.

Tegman illustrated, “[even] as to fault based damages where there is a fault free plaintiff, RCW 4.22.070(1)
(b) does not set forth a rule of full joint and several liability as known at common law… Instead, the statute 
states a modified form of joint and several liability.” Id. at 113. At fault defendants may be jointly and 
severally liable, but even so, any damages 
for intentional acts must be segregated 
before that determination is made. 

Prior to the Tegman ruling a Plaintiff would 
intentionally not name an intentional 
tortfeasor in a lawsuit to have the court 
enforce full joint and several liability from 
the named defendants. However, under 
Tegman, if an intentional tortfeasor is not 
joined, the negligent tortfeasor may be able 
to reduce their liability by apportioning 
fault to the intentional tortfeasor as an 
“empty chair” defendant. This has become 
known as the Tegman instruction, as it is 
applied in a jury instruction to the jury. As a 
jury instruction, the jury would be direction 
to segregate damages caused solely by an 
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intentional act, before apportioning fault amongst negligent, joint and severally liable defendants.

Rollins v. Metro6

The subsequent court ruling in Rollins v. ing County Metro Transit, restricted the application of the Tegman 
instruction. In Rollins, unknown, non-party assailants injured the plaintiffs on a King County Metro bus. 
Plaintiffs sued Metro Transit for negligence. The trial court denied Metro Transit’s request for a Tegman 
instruction, and instead, the jury was instructed to determine if they could find Metro Transit’s actions 
were the proximate cause of Plaintiff’s injuries. The Rollins court noted that Metro Transit’s request for a 
Tegman instruction, “illustrates the considerable confusion that surrounds application of the tort reform 
act of 1986, chapter 4.22 RCW, and subsequent case law.” 

Although the harm in Rollins was attributable to an intentional tort-feasor, the question for the jury 
became whether Metro Transit’s negligence and failure to protect or prevent the harm was a proximate 
cause of Plaintiff’s injuries. The court distinguished Rollins from Tegman, stating that this case was 
more akin to the holding in Welch. The court stated that the damages sought in Rollins were not for 
those caused by intentional acts, but rather those proximately caused byMetro Transit. The court also 
instructed the jury about calculating damages:

“In calculating a damage award, you must not include any damages that were caused by acts of the 
unknown assailants and not proximately caused by negligence of the defendant. Any damages caused 
solely by the unknown assailants and not proximately caused by negligence of defendant King County 
must be segregated from and not made a part of any damage award against King County.” Id. at 379.

The proximate cause of Plaintiff’s injuries was effectively extended beyond intentional acts, and only 
considered for Metro Transit’s failure to protect and secure the Plaintiff from being assaulted.

Rollins has posed difficulties for defendants seeking a Tegman instruction, especially in instances where 
there is a harm that is invisible, or there are arguably, multiple proximate causes. Rollins, however, 
should not dissuade defendants from seeking a Tegman instruction. The court in Rollins focused the 
jury’s attention on whether the plaintiff could prove what damages were caused by Metro Transit’s 
negligence. However, the court did not directly address whether an intentional tortfeasor’s absence 
from a case necessarily obviates the need to segregate those damages from those caused solely by 
another defendant’s negligence. 

The main difference between, Welch and Tegman is that both Rollins and Welch did not involve more than 
one defendant. Thus, the current status of the Tegman instruction in a multiple defendant case is left 
unanswered., i.e. the application of joint and several liability in a case where the intentional tortfeasor 
is absent.  Will the courts allow defendants a Tegman instruction to have a jury segregate the damages 
caused by the missing intentional tortfeasor from the other defendant’s negligence? This open question 
is compounded by the fact that Plaintiffs intentionally choose to not sue an intentional tortfeasor so 
that they can get damages caused by an absent intentional tortfeasor from the other defendants that 
acted negligently.  This is a hot bed for defendants in the area of assault cases which are currently being 
litigated in our court system.  It will be interesting to see how the Appellate Court and, ultimately, the 
Supreme Court determine to apply the Tegman instruction.
6Rollins v. King County Metro Transit, 148 Wn. App. 370, 199 P.3d 499 (2009).

Jade enjoys litigating in the Construction Defect and Personal 
Injury arena.  She worked for Honorable Douglas North and 
Honorable Veronica Galvan in the King County Superior Court 
before entering into the private practice.  She likes to immerse 
herself in poetry and gallery hopping, especially at SAM and 
SAAM.

Joanne Blackburn has been litigating for over 34 years in Alaska, 
Washington, and California courts.  She specializes in Construction, 
Product Liability, and all types of civil litigation.  Her last trial was 
right before COVID hit, in San Francisco for an allegedly defective 
product installed in several apartment buildings.  When she is not 
busy in Court, she is crabbing, shrimping, or fishing around Lopez 
Island.
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Spoofs, Fakes, and Manipulation: The Challenge of Validating 
Messages and Social Media Content on Mobile Phones

by Lars Daniel, EnCE, CCPA, CCO, CTNS, CTA, CIPTS, CWA, Envista

We would all like to believe that when we view a photo, the contents therein are a true and accurate 
representation of what they purport to be. Unfortunately, this is not the case. We are all aware of software 
tools that allow for manipulating photos to create convincingly real fakes. Sometimes, these fakes are so 
convincing that veracity cannot be determined by examining the picture alone with the naked eye.  

This has been true with photos for a long time and is true today with videos using deep fake technology. 
Software applications are widely available that allow a person to manipulate video or audio in order to 
make it appear that he or she is saying something that they never said. Like with the.Reface App, where 
a person's face can be replaced with another's. It seems that the technology has advanced to the point 
where anyone can create a very convincing fake video of events and do so using an application on his 
or her phone. The individual need not have any special expertise in creating videos; a person just needs 
software.

Making fake photos and videos is relatively simple, but making faked and spoofed 
social media and messaging content is even easier.

Make no mistake, a person can alter or fake text message communications, and someone can do it with 
a low level of technical sophistication and relative ease.
 
In mobile device forensics, the best method to collect the evidence from a phone is performed by utilizing 
cell phone forensics software and hardware. Before we cover the problems with verifying pictures and 
screenshots of social media content and text messages, it is pertinent to have a high-level overview of 
how data is collected. 

The forensic acquisition process encompasses all the methods and procedures utilized to collect digital 
evidence. This collection process can take many forms with mobile phones, and the data from mobile 
devices can reside in numerous locations. With mobile phones, the data extraction methods used are 
determined by multiple factors, including 
the cell phone’s make, model, operating 
system version, and physical damage, to 
name a few.  

How Mobile Phone Forensic Tools Verify 
Evidence   

When a forensic acquisition is performed 
on a computer hard drive, a bit-for-bit 
duplicate of the data is created. In other 
words, all of the data contained on 
the hard drive, including existing data, 
deleted data, and unallocated space, are 
all collected in a forensic image file. This 
forensic image file is exactly like the data 
contained on the computer hard drive, a 
bit-for-bit duplicate of the data is created. 
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In other words, all of the data contained on the hard drive, including existing data, deleted data, and 
unallocated space, are all collected in a forensic image file. This forensic image file is exactly like the data 
contained on the computer hard drive. However, a forensic acquisition of a mobile device is different. 
When performing a forensic acquisition of a mobile phone, it almost always has to be powered on. 

The forensic data collection process from the mobile device is better called a "forensics extraction," 
as data is extracted from the device instead of a perfect bit-for-bit copy of the evidence item. With the 
mobile phone powered on, the forensic software cannot access some areas of data. However, data that 
is inaccessible because the mobile device is powered on is usually of little to no value evidentiarily.

Following the forensic copying comes the hashing process. A mathematical algorithm is run against the 
copied data, producing a unique hash value. This hash value can be thought of as a digital fingerprint, 
uniquely identifying the copied evidence exactly as it exists at that point in time.   

Preemptively raising the question, why bother hashing the forensic copy of a cell phone if it is not exactly 
the same as the original evidence like a computer? Well, suppose you made a forensic copy of a phone 
today and hashed it, and sometime later, an opposing attorney claimed you manipulated data. In that 
case, you could go back to the original forensic copy to prove you did not. 

But what happens when the evidence is collected from a cell phone using screenshots 
or pictures? Since there is no mathematical algorithm or any other kind of forensic 
verification, how do we know that the messages or social media content are real?

Manual Examinations

To have confidence in the evidence gathered from mobile phones without forensic software and hardware 
begins with a correctly performed manual examination.  

A physical acquisition is the best option with mobile phone forensics, followed by a logical or filesystem 
acquisition. Manual examinations should be utilized as a last resort when other forensic acquisition 
methods are not possible.

The risk of changing or deleting evidence on a mobile phone is significantly increased when performing 
a manual examination because it introduces a higher potential for human error.  
 
A manual examination of a cell phone involves an examiner manipulating the mobile phone to the 
different areas of information, such as text messages or call history, and taking pictures of the screen 
with a camera.

A correctly performed manual examination will reduce the risks of modifying the original evidence. 
Therefore, a manual examination is a viable option when acquiring cell phone evidence with correct 
procedures and thorough documentation.

The quality of a manual cell phone examination depends on the competency of the examiner. For example, 
suppose proper procedures and detailed documentation are not part of the manual examination. In that 
case, it can call into question whether the evidence was properly preserved and if tampering, intended 
or otherwise, occurred during the examination of the cell phone. 
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Pictures only tell part of the story. What happened during the time between the individual pictures 
being taken? Pictures alone do not provide any real verification that the phone evidence has not been 
altered. A video camera running continuously throughout the manual examination process, with no 
breaks, pauses, or edits, is the only method for evidence verification in the absence of a mathematical 
hash value. 

The video should begin before the phone is powered up. At the end of the examination, the phone 
should be powered down in view of the camera. 

In my experience, it is uncommon for forensic examiners to properly follow best practices and protocols 
when it comes to manual examinations. A video recording rarely accompanies the photos of the mobile 
phone contents.

Why It Matters: Fakes and Spoofs are Real and On The Rise 

Social Media Fakes

The pervasiveness of social media in our culture and the frequency at which users access these platforms 
to communicate, share content, and consume content have broadened and deepened the amount of 
courtroom evidence. However, social media evidence has one particular vulnerability, the ability to be 
altered or forged.

It does not take a high degree of technical capability or access to special software to create fake social 
media posts. Anyone can find websites that allow you to make fake social media posts and messages 
that look real, indistinguishable from authentic content.   

For example, here are posts I made between myself and you, the reader, as a means of illustration. In 
addition, I can create fake posts and messages for all major social media platforms. The following faked 
social media messages and posts were created using a web-based application that is both simple to use 
and free.2

Facebook
The time, date, location, content, comments, reactions, and chat messages contained in these photos. 
are all fake.
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Instagram
The account, blue check showing that I am a verified user, location, photo, content, comments, reactions, 
and chat communications are all fake.

Twitter
The account, tweets, time, retweets, likes, comments, and chats communications are fake.

WhatsApp
The account, name, status, content, photo, and 
time are all fake.

Snapchat
The image, text, time, name, account, and content 
are all fake.
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Texting
The account, contact, connection, name, content, time, icons, battery, and 
cellular service bars are all fake.

Spoofs and Fakes: Just the Phone

Creating fake messaging application communications on a cell phone doesn't 
require any outside tools, like the web-based application from the previous 
section. Instead, a user can make a fake with just the phone that they have 
in their hands that looks the same as a screenshot or photo provided as 
evidence.

Name Change

Screenshots of a text message conversation cannot verify the actual identity 
of a person alone.  This is because the contact name can be changed at any 
time, and the phone numbers of the sender or recipient are not recorded in the actual conversation itself 
in any way.  For example, a person could change the contact on their phone named "Larry" to "David" by 
only editing the contact information, Then take the pictures of the conversations to provide as evidence. 
All the messages sent between the person and Larry would appear to be between the person and David.   
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Time Travel - Back Dating 

It is possible to backdate an iPhone and to create text messages with fake dates and times.  This can be 
done by going to the “Settings” application, selecting “General” from the menu, and then selecting “Date 
& Time.”  Next, from the “Date & Time” menu, turn off “Set Automatically.”  From there, click the menu 
option “Set Date & Time,” and now the date and time can be set to anything.  I can then send a text 
message that will show any date and time I select.

Talking to Myself - iMessage 

Using only an iPhone, you can create a contact that uses your email address for iMessage communication. 
You then make a different contact on the phone that uses your cell phone number for iMessage 
communication. While both the email and cell phone number are associated with you, you can have a 
conversation with yourself by naming them differently on the phone.

Couple this with the ability to backdate an iPhone, and it's possible to create months or even years worth 
of messages between two parties in an afternoon whom you can name anything you want, and the 
screenshots would look exactly the same as a real message conversation.
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When in Doubt Challenge The Evidence

When performing a manual examination, there are two critical components. One, the phone needs to be 
isolated from cellular and wireless networks.  If you're looking at photos of text messages and see that 
there are WiFi or cellular bars, you know that the phone was not isolated from the networks. Isolation of 
the device itself is achieved by eliminating all forms of data transmission, including the cellular network, 
Bluetooth, wireless networks (WiFi), and infrared connections.  By isolating the phone from all networks, 
the mobile phone is prevented from receiving any new data that would cause other data to be deleted, 
or worse, overwritten. The goal is to preserve the evidence as a snapshot in time of exactly how the 
evidence existed when it was received into custody.

Isolation Mode

Did they Use a Faraday Bag?   
A Faraday bag blocks any signals that a cell phone might pick up by blocking electrical fields and radio 
frequencies.  A microwave uses this same technology, utilizing a Faraday cage to contain the magnetron's 
radio frequency within the cooking chamber.  A cell phone can also be isolated from networks by wrapping 
the phone in a radio frequency shielding cloth and placing it into Airplane mode.

Airplane  Mode 
After a digital forensic examiner has placed the phone into a Faraday bag or other device to ensure 
that the phone cannot receive any data, it is acceptable to put it into airplane mode.  Once this is done, 
the phone can be removed for the duration of the examination.  However, there is one caveat to this. 
The examiner must ensure that the phone is placed in Airplane mode and that wireless functionality is 
turned off. You have likely experienced this in real life when flying.  Even though you must turn off your 
cellular service while on an airplane, you can still access the Internet and transmit data using WiFi; both 
wireless and cellular connectivity must be turned off for device isolation.  

Video Verification 

The other critical component, as previously discussed, is the continuous video footage of the examination 
of the cell phone wherein photos of the contents such as text messages or emails for verification. 
Documentation from the National Institute of Standards and Technology, or NIST, is an excellent resource 
for cross-examining experts or whoever documented messages via photo or screenshot.

In the following short example, we will utilize NIST documentation as exhibits to show the need for video 
verification.  We will assume that no video was taken during the manual examination for the purpose of 
our example.

Cross-Examination Example: Video Verification

Q: Are you familiar with the National Institute of Standards and Technology?  
A: Yes

Q: Would you consider NIST to be a reliable source for information concerning cell phone forensics?
A: Yes

Q: Would you consider NIST to be an authority in the digital forensics community on how digital evidence 
should be handled?
A: Yes
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INTRODUCE EXHIBIT: NIST Special Publication 800-101 Revision 1 Guidelines on Mobile Device 
Forensics

Q: Please read the second to last paragraph on page 51.  
A: "Invariably, not all relevant data viewable on a mobile device using the available menus may be 
acquired and decoded through a logical acquisition. Manually scrutinizing the contents via the device 
interface menus while video recording the process not only allows such items to be captured and 
reported but also confirms that the contents reported by the tool are consistent with observable data. 
Manual extraction must always be done with care, preserving the integrity of the device in case further, 
more elaborate acquisitions are necessary."

Q: What exactly is a manual examination of a cell phone?
A: A manual examination is where you take pictures of the contents from the phone, such as pictures of 
the text messages or emails.

Q: And that is what NIST is talking about in that paragraph, is that correct?
A: yes

Q: did you video record your manual examination?
A: No

Q: is there a reason you chose not to videotape the examination?
A: I didn't think I needed to since I was documenting the text messages with photos.

Q:  Since the examination was not video recorded, can you prove if any of the text messages on the 
phone were deleted UNINTENTIONALLY during the manual examination?
A: No

Q:  Since the examination was not video recorded, is there any way you can prove if any of the text 
messages on the phone were deleted INTENTIONALLY during the manual examination?
A: No

Q: Since the examination was not video recorded, is there any way you can prove if any of the text 
messages on the phone were modified UNINTENTIONALLY during the manual examination?  
A: No

Q: Since the examination was not video recorded, is there any way you can prove if the text messages on 
the phone were modified INTENTIONALLY during the manual examination?  
A: No

Q: Since the examination was not video recorded, is there any way you can prove if the text messages on 
the phone were created UNINTENTIONALLY during the manual examination?  
A: No

Q: Since the examination was not video recorded, is there any way you can prove if the text messages on 
the phone were created INTENTIONALLY during the manual examination?  
A: No

Q:  If you had video recorded your examination, you could provide proof that there was no intentional 
or unintentional manipulation of the cell phone. Is that correct?  
A: Yes
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Conclusion

It is not hard to imagine this line of questioning, expanded and enhanced by an attorney, being a long 
and arduous experience for the witness. All because they skipped a simple step of video recording the 
process of their examination. Having testified as an expert witness on evidence verification and the 
authenticity of photos or screenshots of text messages, I can tell you that this is a common scenario.

Often basic forensic procedures are not followed in manual examinations.  Mobile phones are not 
isolated from networks, exposing them to data manipulation and deletion.  Manual examinations are 
not recorded, leaving the trier of fact with only the word of the examiner instead of verifiable proof in 
the form of a video recording. We all walk around with a video camera in our pocket. Beyond extreme 
circumstances, there is no excuse for an improperly performed manual examination, and if your 
encounter one in your case, it can be challenged from a forensic perspective.  

1Reface. Face swap videos
2Zeoob | Generate Instagram, TikTok, Snapchat, Twitter, Facebook Chats & Posts with comments to offer your students some 
variety in dealing with storytelling.

Lars Daniel is the co-author of the book Digital Forensics for Legal Professionals: Understanding Digital Evidence from the Warrant 
to the Courtroom, published by Syngess, an imprint of Elsevier Publishing. He is also co-author of the book Digital Forensics Trial 
Graphics: Educating the Jury Through Effective Use of Visuals”.
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What’s the Verdict?
How are virtual trials working, and are they here to stay? 

by Mark Scheer & Joe Hogan, Scheer.Law

“You’re on mute, your honor.” If Black’s Law Dictionary held a “Phrase of the Year” contest for 
the last 12 months, that would be our nomination. Like most attorneys with active trial practices, 
when COVID-19 hit our region, we had a number of cases postured for trial. Unlike most attorneys, 
fortune and circumstance led us to several “virtual verdicts”—cases tried from voir dire to verdict 
completely virtually.

After trying one of the first virtual jury trials in the nation, we presented and spoke with local and 
national bar groups, claims professionals, and groups of judges about our experiences. In doing so, 
we have a unique perspective on the virtual trial: What it looks like, its pros and cons, and whether 
it will survive the end of the pandemic.

The Virtual Trial—How Did it Happen?

One of the first virtual jury trials in the country was conducted by Judge Thomas Zilly in the Federal 
District Court for the Western District of Washington in September 2020. The case had unique 
factors favoring a virtual trial, including an elderly plaintiff who might not have been able to survive 
the end of the pandemic for a trial. The case also had many out-of-state experts and witnesses who 
probably would have testified virtually anyway.

Since then, the Western District of Washington has been a leader in conducting virtual Zoom trials 
both by bench and by jury. As of July 2021, the Western District has held 26 fully virtual trials, 
with more than half of them tried with a jury. Some of the reasons cited in favor of virtual trials 

include the cost and time savings of allowing jurors to 
sit at home rather than travel to a city (especially for 
distant counties that are part of the federal district), as 
well as convenience for court and counsel. All of it was 
necessitated by COVID-19, of course, but the arguments 
are advanced for proceeding in this fashion in the future.

State courts in Washington also joined in the 
experiment. King County, which is home to Seattle and 
Bellevue, was a leader in setting protocols for virtual 
jury trials. In December 2020, we participated in one 
of the first fully virtual jury trials. Every aspect of trial 
was conducted via videoconference, including jury 
selection, presentation of evidence and exhibits, closing 
and deliberations, and entry of verdict. Jurors attended 
via videoconference from their respective homes. Since 
then, we have conducted four fully virtual trials under 
similar circumstances.

Virtual trials have been the subject of much debate, 
and considerable motions practice. This article is 
too short to go into the details on the topic of legal 
challenges to virtual trials, but Federal District Judge 
Marsha Pechman, in Goldstine v. FedEx Freight, Inc., 
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2021 U.S. Dist. LEXIS 46478 (W.D. Wa. Mar. 11, 2021), has issued a ruling clarifying the constitutional 
issues surrounding (and allowing) fully virtual trials. State trial court judges issued similar rulings 
in favor of holding a virtual trial.

What’s Different?

When we speak about virtual trials, the most common question we get is, “Who does it favor—
plaintiff or defense?” It is also our favorite question to ask audiences because everyone disagrees, 
and it always creates a discussion  about  trial  tactics  and strategy. If you are looking for our 
answer, you might be disappointed, since our answer is usually—drumroll please— “it depends.”

In our experience, voir dire is the part of the trial affected most by the virtual format. Of course, 
we are biased; we believe voir dire is the most important part of trial. In King County, potential 
jurors were asked to complete a lengthy questionnaire given to counsel in an Excel format the 
night before voir dire. Potential jurors were broken into groups of 15 to 25. Each panel was then 
examined separately. This is a huge change from normal practice in which all potential jurors 
would be examined at once in the courtroom.

In a virtual format, the attorneys essentially repeat their voir dire for each panel—sometimes up 
to five or six panels—until there are enough qualified jurors from which to select the jury. Jury 
selection did not take more time than the “normal” method, but it is a decidedly different process. 
Smart attorneys reacted to each panel by changing their presentation—anticipating the other’s 
presentation or abandoning a dull line of questions. Jurors seemed less willing to react to each 
other’s responses but were no less willing to be candid and open in responses.

Another major difference is presentation of exhibits. All attorneys are becoming proficient at 
introducing exhibits electronically and virtually in depositions, but it is a very different thing when 
it comes to a virtual trial. Gone are the days of excellent (and vastly enlarged) demonstrative 
exhibits, such as blow-ups of testimony and medical records. Instead, we now have pre-marked 
electronic copies that can be referenced and shown on the screen, and on command (after 
admission by the judge, of course).

This strips much of the theater away from exhibits. Hitting “screen share” is not as dramatic as 
waiving the report in front of the witness or slamming a heavy stack of records on the table. The 
upside is that virtual jurors can review 
exhibits whenever they want, and 
every juror has electronic access to the 
exhibits (at least in federal court).

Addressing the Negatives

As for the negatives, there are 
several—and this list is not exhaustive. 
Being inclusive to all demographics 
is a major concern. Some of our 
objections to virtual trials are that they 
may disadvantage, and even preclude, 
those who are less likely to have access 
to the internet and a web camera.

Yet, this topic is being addressed by 
the courts. We have heard proposals 
for loaning iPads to jurors or setting up 
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remote juror rooms at the courthouse or a library. All of this might be a solution in the future. 
Time will tell if courts can get it right. From our conversations with both federal and state judges, 
we know that this is one issue that is on the forefront of many jurists’ minds.

Another negative is the loss of the grandeur, gravitas, and “significance” of attending a trial in 
an actual courthouse, with the solemn and reverent responsibility that goes with that process. 
Common sense suggests jurors and witnesses might act differently in the marbled halls of a 
courthouse than when sitting on their couch holding a laptop.

On the other hand, some judges believe that virtual proceedings will be able to deliver justice to 
those who might otherwise be preempted from a trial due to location, age, finances, or other 
circumstances. In our minds, there is no question that a virtual proceeding could level the playing 
field by decreasing the cost of bringing witnesses and parties to a courtroom—especially if the 
courtroom is far away.

Positive Perceptions

On the positive side, jurors seem to love virtual trials. Many jurors commented that the virtual 
format helped them manage the difficulty of taking time off for jury duty. We know many jurors 
“alt-tabbed” from the virtual trial to work emails as soon as the judge sent them to their virtual 
jurors’ room. Others used breaks to check in on children who themselves were attending a 
virtual classroom.

Initially, we were concerned that jurors would drift off or watch Netflix on a second screen (the 
former is not unheard of, even in live trials). We were pleasantly surprised that this did not occur 
in our virtual trials. The credit belongs to the judges, who required jurors to have their cameras 
on and took the added responsibility of monitoring jurors for inattention or napping. The best 
virtual judges also made sure that no one else was in the room with a juror during a presentation. 
This helped narrow the gap in formality between a normal and virtual trial.

There are too many other variables to cover all the pros and cons of fully virtual jury trials, but 
anybody who has tried or watched a trial can easily make a list. Can you tell if someone is telling the 
truth or lying on screen? Can you do so better or worse than if they are in person, but farther away? 

Remember, anybody speaking during a 
virtual trial will “fill up” the screen for 
the jurors, as they are supposed to be 
watching in speaker mode, not gallery 
mode.

From a true trial lawyer’s perspective, 
virtual trials do not encompass the 
full theatrical opportunity that an in-
person trial affords. Hand gestures 
are all but gone, and there is no more 
pacing the courtroom or using the 
space of a courtroom in a strategic 
manner for cross-examination. Is this 
necessarily a bad thing? Trials have 
evolved constantly over the years, but 
one thing has stayed the same: True 
trial attorneys have found ways to use 
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the procedures and circumstances to tell their clients’ stories. A move to virtual trials doesn’t 
change that.

What Happens Next?

You would not be alone if you thought that ending COVID-19 protocols would see the end of the 
virtual trial. We believe otherwise. As previously discussed, there are real benefits to jurors. If 
using a virtual trial increases juror participation, then many jurisdictions will consider it.

Additionally, jurisdictions that have conducted virtual trials have spent resources in the form of 
time and money to develop the capability. Those jurisdictions may want to reap the benefits 
of those investments. Clients and claims handlers may enjoy the benefits of attending trials 
without having to sit in a courtroom (and rely on spotty courthouse Wi-Fi to catch up on emails).
The biggest factor behind virtual trials may have nothing to do with litigation. We now live in a 
virtual world. Increasingly, everyone is more accustomed to remote work, virtual meetings, and 
videoconferencing. In the litigation world, virtual depositions, virtual mediations, and virtual 
hearings have become commonplace. Law can be slow to react to social change; to some extent 
that is with good reason. But law cannot escape social change forever.

That raises the question: Under what circumstances should courts allow or require virtual trials 
once the pandemic has ended? Our view has evolved.

First, courts should allow virtual trials where the court has the capacity and where the parties 
stipulate to the procedure. We envision a spectrum of virtual trials—on one end, only voir dire is 
held by videoconference; on the other end, the entire trial is held virtually.

Second, we see a role for virtual trials in helping rid overburdened courts by expediting lower-
stakes lawsuits. Cases with damages under a certain threshold could be required to be held 
virtually. If any party disagrees with the result and thinks that they would do better in person, 
then they could request a second live trial. To encourage acceptance of a virtual verdict, parties 
who request a live trial but fail to meaningfully improve their positions would face exposure to 
attorneys’ fees. This proposal would help move cases to trial but also preserve litigants’ perceived 
right to have their day in court (in person).

One thing is for certain: Some form of virtual trial practice is here to stay. Courts and jurors have 
embraced the concept, and despite questions regarding fairness, equity, and full demographic 
participation in virtual trial process, the efficiency factor is undeniable and the need for virtual 
hearings and trials to clear the backlog of cases seems inevitable. There is also the prospect of 
some hybrid proceedings—perhaps virtual jury selection but in-person trial, or some combination 
of both. With time, good trial attorneys will adapt (and judges will learn to remember to unmute 
themselves).

Mark Scheer’s practice focuses on high-exposure, complex and commercial litigation. He is routinely retained as lead trial counsel, 
or monitoring/excess counsel, on very large, high exposure, and high-profile cases. Mark served on the WDTL Board of Trustees for 
four years.

Joe Hogan is a trial and litigation lawyer who focuses his practice on representing the interests of individuals and businesses in civil 
litigation.  Joe has experience defending and trying personal injury, construction defect, and commercial transportation lawsuits, 
including several fully virtual jury trials during COVID.  Joe regularly speaks to local and national groups on developing areas of civil 
litigation.  Joe uses his background in construction and commercial transportation to inform his work and relate to his clients.
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On August 4, 2021, Brennen Johnson of Johnson Graffe Keay Moniz & Wick LLP received a CR 12(b)(6) 
dismissal on a claim brought against a mandatory reporter for informing the Department of Children, 
Youth & Families (“DCYF”) about suspected abuse of a hospitalized minor patient in Carter v. Multicare 
Health System, et al., Pierce County Sup. Ct. No. 21-2-05802-9 (2021).

In this matter, the provider reviewed the child’s medical records, as well as concerns raised by other 
providers, and believed that the child was suffering medical abuse at the hands of her parent. After the 
provider made a report to DCYF, the department undertook an investigation and the case proceeded 
to a dependency trial in King County. During the year of investigation and trial, the child was separated 
from her parent. At trial, the provider who made the report also testified in favor of establishing a 
dependency. Nonetheless, the judge in that proceeding dismissed the state’s action in favor of the 
parent. The Judge also found that the reporting provider’s testimony was not credible in the face of 
opinions offered by the parent’s expert witnesses.

A year after the dependency proceeding was dismissed in the parent’s favor, the family of the patient and 
parent brought claims against the reporting provider. They specifically alleged that the provider made 
false or misleading reports to DCYF, and that the provider continued to make those false assertions 
in testimony during the dependency trial. In response to the complaint, the provider brought a CR 
12(b)(6) motion to dismiss based on statutory immunity under RCW 26.44.060(1)(a). Previous court 
decisions had suggested that this immunity required the mandatory reporter to affirmatively prove 
that their report and testimony was made in good faith. In making this assumption, those courts had 
cited a prior case filed in 1987. However, RCW 26.44.060(1) had been amended in 1988 to add specific 
language that “a person convicted” of making a false report would not benefit from the immunity in RCW 
26.44.060(1)(a). Additionally, subsequent amendments to the federal law providing for funding of state 

child abuse prevention programs, which RCW 26.44 was 
specifically designed to satisfy, were amended in 2019 
to make clear that there must be a legal presumption of 
good faith on behalf of the mandatory reporter. Based 
on careful review of the development of state law since 
that 1987 decision, the Court agreed with our current 
statutory interpretation that immunity under RCW 
26.44.060(1) automatically attaches to every mandatory 
reporter unless the reporter is criminally convicted of 
making an intentional false report. From the Court’s 
order: “Pursuant to RCW 26.44.060(1)(a), [Defendant] is 
entitled to immunity on Plaintiffs’ claims because she has 
not been convicted under RCW 26.44.060(4) of making a 
false report.”

Under this new interpretation of mandatory reporter 
immunity, absolutely no civil liability can arise from 
providers making reports to authorities, providing 
medical evaluations or consultations, or testifying in 
child dependency proceeding unless the reporter is first 
convicted of a crime for making an intentionally false 
report. As a purely legal question subject to judicial 
notice of a reporter’s public criminal history (or their 
lack thereof), this is an issue ripe for resolution at the 

Defense Win! - Johnson Graffe Keay Moniz & Wick
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pleading stage under CR 12(b)(6). This is an excellent result for encouraging health care providers 
and other mandatory reporters to speak up when information suggests abuse, and a victory for the 
broader policy of protecting children who cannot protect themselves.

Brennen Johnson is an associate attorney at Johnson, Graffe, Keay, Moniz & Wick. His experience 
covers a broad range of matters including professional and commercial liability, consumer protection 
law, products liability, municipal liability, class actions, and general personal injury defense. Brennen 
began his legal career defending Pierce County in civil litigation while working for the Prosecuting 
Attorney’s Office during law school. Prior to joining JGKMW in 2018, Brennen clerked for U.S. District 
Judge Benjamin H. Settle in the Western District of Washington. 

Rhianna Fronapfel and Mike Madden of Bennett Bigelow & Leedom P.S. recently won a defense 
verdict.  They represented an emergency room physician in a case in which the plaintiff alleged failure 
to diagnose testicular torsion resulting in the loss of a testicle.  The plaintiff sought more than $2 
million.  They conducted voir dire remotely via Zoom and the remainder of the trial was in person in 
Snohomish County.   After two weeks of trial, the jury deliberated for just a few hours before returning 
a unanimous defense verdict.
 

Steven G. Wraith, Carinne E. Bannan, and Zabrina B. Delgado of Lee Smart, P.S., Inc. won a defense verdict 
in Snyder-Stone v. Schwartz Brothers et al. in King County Superior Court before Judge Judith Ramseyer.  
Plaintiff sued the owners of a restaurant after she slipped while walking through the restaurant.  The 
plaintiff argued the activities of the restaurant employees were unreasonably dangerous when the host 
allegedly abandoned the plaintiff and a server allegedly failed to yield to her.  She claimed she slipped 
and fell after being forced to take emergency evasive action to avoid a collision but acknowledged 
that no condition on the floor caused her 
to fall.  Plaintiff’s counsel requested $2.6 
million at trial.  After a three-week Zoom 
trial, the jury found the restaurant was 
not negligent.

Defense Win! - Lee Smart

JAMS successfully resolves business
and legal disputes by providing

efficient, cost-effective, and impartial
ways of overcoming barriers at any

stage of conflict.

206-622-5267 www.jamsadr.com

Defense Win! - Bennett Bigelow & Leedom P.S.
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It’s Time to Revisit the Reasonable Value of Medical 
Care – Part II

by Jean Homan, Tacoma City Attorney’s Office                   

Part I of this article outlined a different way to approach the reasonable value of hospital services, based 
on the hospitals’ own billing and collections practices.  Even though hospitals bill hundreds of thousands 
of dollars in gross billed charges, no patient ever pays the gross billed charges and instead, many 
hospitals write-off up to 75% of their gross billed charges every year1.  Part I recommended that defense 
counsel conduct specific discovery with the hospitals to establish the factual basis for arguing that the 
gross billed charges do not represent the reasonable value of the care provided, since no patient ever 
pays that amount.  Part II of this article addresses the necessary corollary, which is the method plaintiffs 
usually rely upon to carry their burden of proving the reasonable value of the medical care provided.  
Any defense attorney who has ever deposed any of the commonly-retained plaintiffs’ experts who 
address this issue is familiar with their habitual refrain:  “the amount billed by the hospital is reasonable 
because that is the amount billed by all hospitals for these services.”  As it turns out, that assertion is not 
actually true. A study done in Washington clearly demonstrates that there is significant variability in what 
hospitals charge for the same services, sometimes as much as 600% or 700%.  Moreover, recent changes 
to a federal regulation provides an additional avenue to develop the factual information necessary to 
rebut the time worn contention “but that is what everyone charges.” 

It’s Reasonable Because That’s What Everyone Charges

In most cases, plaintiff’s experts’ opinions as to the reasonable value of the medical care boils down 
to one conclusory statement: the amounts billed for plaintiff’s past medical treatment is reasonable 
because those amounts are consistent with what hospitals routinely bill for such services.2 This is often 
accompanied by the assertion that the expert has doing this type of work in Washington for years and 

therefore “knows” what other hospitals are charging for 
the same services, and that the charges in the instant 
case are consistent with what other hospitals charge. 
Plaintiff’s experts, however, never provide a foundation 
for their opinion. They do not identify the other hospitals 
or medical providers that they are using as comparators 

1Every year, Medicare-certified hospitals and other institutional providers 
are required to provide the federal government with an annual cost 
report, which can be purchased for $90 per report from costreportdata.
com.  A complete cost report, including the worksheets, will include 
worksheets G-2 and G-3.  These two worksheets are incredibly helpful.  
G-2 documents the hospital’s gross operating costs and gross revenues 
for the fiscal year, while G-3 documents the hospital’s overall revenues 
for the year, including total patient revenues, the total amount written 
off as allowances and discounts, the net patient revenue, the operating 
costs (from G-2) and the net income.  This means that for any hospital 
where the plaintiff was treated, for fiscal year that the plaintiff was treated, 
defense counsel can establish that the total percentage of the gross billed 
charges that the hospital wrote off, across the board.  It is difficult for the 
plaintiff to argue that the gross billed charges represent the reasonable 
value of the services provided when the particular hospital providing the 
care wrote off 70% or 75% of the gross bill charges across the board.
2As with Part I of this article emphasized, this analysis is limited to 
addressing the reasonable value of hospital charges only.  Providers’ 
billing and collection practices are significantly different from hospitals’ 
practices, and the methodology discussed in these articles is not 
applicable to providers’ charges.
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and they do not provide any evidence as to what other hospitals and medical providers routinely charge 
for providing the same services as those provided to the plaintiff in your case.  As a matter of practice, 
plaintiffs’ experts on the issue of reasonable value should be asked these very questions to highlight the 
lack of a factual foundation for their opinions.  

Contrary to plaintiffs’ experts’ bald assertion, the gross billed charges for medical care varies widely 
between Washington hospitals.  This undeniable disparity in hospital pricing was the subject of a 
2014 report, Hospital Sticker Shock: A report on hospital price variation in Washington State, from the 
Washington Health Alliance (WHA)3.  This study was funded by the U.S. Department of Health and Human 
Services, and in this report, WHA documents an extraordinary variation in the gross billed charges by 
hospitals in Washington State:  “For acute care hospitals in Washington state, the average sticker price 
for almost all of the 100 most common inpatient treatments varies from 300% to 700%.”  Hospital Sticker 
Shock, p. 4.  For example, the gross billed charges for DRG4 066 (stroke) varied 300%, with Multicare’s 
Tacoma General charging on average $37,066, as the highest, and Olympic Medical Center charging 
on average $10,835, as the lowest.  Id. at p. 13. Similarly, the gross billed charges for DRG 313 (chest 
pain) varied 400%, with Multicare’s Good Samaritan charging $28,509, as the highest, and Yakima Valley 
Memorial Hospital charging $7,703, as the lowest.  Id. at p. 19.  This documented disparity in gross billed 
charges undermines the simple assertion that plaintiffs commonly rely  upon to establish the reasonable 
value of the hospital charges.

While the WHA study is helpful to refute the conclusion that there is consistency in what hospitals charge 
for their services, information about what other hospitals actually charge for the specific services provided 
to the plaintiff in your case can be extremely helpful in undermining the plaintiff’s experts’ opinions.  
Recent changes to a federal regulation require hospitals to make all such information publicly available 
to consumers and thus, with a little research, you should be able to develop specific comparators for the 
charges at issue in your case.

The Hospital Price Transparency Rule

The Centers for Medicare & Medicaid Services (CMS), a part of the federal Department of Health and 
Human Services, is responsible for adopting regulations that pertain to hospitals serving Medicare and 
Medicaid patients.  As part of the Affordable Care Act, hospitals have been required to make public a list 
of the hospital’s standard charges for items and services provided by the hospital, and to update this list 
annually.  For years, hospitals complied with this statutory requirement by publishing their chargemaster 
rate sheet, a behemoth spreadsheet that 
includes tens of thousands of entries and 
was almost indecipherable.  Ultimately, CMS 
became concerned that the chargemaster 
rate sheet was not helpful to patients and 

3The entire report can be found at https://
wahealthalliance.org/wp-content/uploads/2014/10/
hospital-sticker-shock-report-chart-pack.pdf

4DRG stands for Diagnosis Related Groups.  The 
diagnosis-related group system classifies in-patient 
stays into categories for the purposes of determining 
payment, based on the premise that treatment 
of similar medical diagnoses generates similar 
costs.  Most health insurance companies, as well as 
Medicare, use the DRG system to determine how to 
the reimburse hospitals.  This means that hospitals 
get paid according to the diagnosis of the admitted 
patients.  
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in November of 2019, CMS promulgated its final rule – “Price Transparency Requirements for Hospitals to 
Make Standard Charges Public” (hereinafter Hospital Price Transparency Rule). See 45 CFR 180 – Hospital 
Price Transparency5.  

This new rule – which became effective January 1, 2021 – requires all hospitals who serve Medicare and 
Medicaid patients (essentially, all large hospitals) to make their “standard charges” publicly available 
in two formats.  First, the hospital must produce a single “machine-readable digital file” (think Excel 
spreadsheet) that contains the hospitals “standard charges” for all items and services provided by the 
hospital.  45 CFR §180.50.  Second, the hospital must provide a consumer-friendly list of 300 “shoppable 
services,” services that can be scheduled in advance.  This list must contain plain language descriptions 
of the services, group each service with any ancillary services, and then provide the “standard charges.”

The real teeth of this regulation is in the definition of “standard charges.”  Under the rule, hospitals are 
required – for each item offered and each service provided – to disclose the following information under 
the rubric of “standard charges:”

•	 gross charges:  the charge for an individual item or service that is reflect on the hospital’s 
chargemaster, absent any discounts6;

•	 discounted cash prices:  the charge that applies to an individual who pays cash or a cash equivalent 
for a hospital item or service7;

•	 payer-specific negotiated charges: the charge that a hospital has negotiated with a third-party 
payer for an item or service;

•	 de-identified minimum negotiated charges: the lowest charge that a hospital has negotiated with 
all third party payers for an item or service; and

•	 de-identified maximum negotiated charges: the highest charge that a hospital has negotiated with 
all third party payers for an item or service.

By requiring hospitals to provide all of these elements as part of the “standard charge” for a particular 
service, it becomes very easy to ascertain the maximum fee that any patient pays for a particular service 
(which will certainly be significantly less than the gross billed charges), and to undermine plaintiff’s 
contention that the gross billed charge is the de facto reasonable value of the services.  Actually obtaining 
this information, however, may be easier said than done.
 
Some media accounts8 indicate that there is significant resistance to the requirements of the Hospital 

Transparency Price Rule, and therefore, 
limited compliance with the rule by 
some of the larger providers. For other 
providers, however, a simple Google 

5The full CFR publication for 45 CFR 180, 
including the executive summary, can be 
found at:  https://www.federalregister.gov/
documents/2019/11/27/2019-24931/medicare-and-
medicaid-programs-cy-2020-hospital-outpatient-
pps-policy-changes-and-payment-rates-and#p-980
6See 45 CFR §180.20 (Definitions).
7As outlined in Part I of this article, most hospitals 
automatically apply deep discounts of up to 60% of 
the gross billed charges for cash-paying or uninsured 
(self-pay) patients. 

⁸“Low Compliance from Big Hospitals on CMS’s 
Hospital Price Transparency Rule,” Health Affairs 
Blog, March 16, 2021 (https://www.healthaffairs.org/
do/10.1377/hblog20210311.899634/full/).
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search will result in the “machine readable digital file” required by the rule9, and a wealth of information 
about what other hospitals charge (regardless of payment source) for the same services as provided to 
the plaintiff in your case.  If a hospital is not in compliance with the rule, defense counsel may be able to 
obtain the same information by pursuing a subpoena duces tecum and a CR 30(b)(6) deposition with the 
hospital provider.  Moreover, if defense counsel is unable to obtain the requested information through 
discovery, a complaint can be made to CMS about the hospital’s noncompliance, as the regulation allows 
for the imposition of civil penalties.  In any event, researching information about the subject hospital’s 
“standard charges,” as well as other comparator hospitals’ charges prior to deposing plaintiff’s expert, 
will give defense counsel the necessary tools to undermine the contention that the amount billed is 
reasonable because it is consistent with what other hospitals charge.  

9A Google search for “multicare hospital pricing transparency” will take 
you to https://www.multicare.org/patient-resources/billing/transparency/.  This page allows access to the list of standards charges 
employed by each hospital in the Multicare system.  Using Tacoma General Hospital as an example, the file includes a list of the 
Chargemaster charges, a list of “All Service Items” and a list of “Shoppable Items.”  The “All Service Items” list requires that you 
search for the relevant services, but once the search results are returned, the database provides information about the gross 
charges, the cash discount, the de-identified minimum charge and the de-identified maximum allowed.  The difference in the 
various charges is striking.  For example, a biopsy of the heart has a gross charge of $23, 446.65, a cash discount of $9,378.66, a 
minimum negotiated price (de-identified minimum allowed) of $648.88 and a maximum negotiated price (de-identified maximum 
allowed) of $3,025.25.  

Jean Homan has been a Deputy City Attorney with the City of Tacoma, handling tort defense, for twenty-four years. Working for a 
self-insured entity, City of Tacoma litigators handle all tort matters for the City, in all courts and all phases of litigation. Jean’s primary 
client is the Tacoma Police Department, its command staff and its officers, and her practice focuses heavily on civil rights claims. 
Additionally, Jean has litigated personal injury, wrongful death and unique municipal claims, such as roadway liability and permitting 
claims. Over the course of her career, Jean has litigated cases in state and federal court, and has appeared and argued before the 
Washington State Court of Appeals, the Washington Supreme Court and the Ninth Circuit Court of Appeals. For the past twelve years, 
Jean has overseen the City’s tort litigation for the City, in addition to her own caseload, and has managed the City’s claim for damages 
process. Additionally, for the past two years, Jean has served on the Washington Defense Trial Lawyer’s Board of Trustees.
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 When You Need to Know 
Exponent is a global engineering and scientific consulting firm  
specializing in the investigation, analysis, and prevention of  
accidents and failures, as well as third-party support  
for issues related to products, processes,  
health, and the environment.

Exponent provides expert and consulting witness as well as demonstrative 
evidence support for arbitration, mediation, and litigation that involves:
• Personal Injury
• Premise Liability
• Product Liability
• Construction Defect/Delay

• Environmental & Toxic Tort
• Insurance Coverage
• Intellectual Property – Patents, Trade Secrets
• Class Actions/Mass Torts

We also provide FDA, EPA, CPSC, and NHTSA regulatory support.

Large-scale wildfires can devastate facilities and high-value assets located in the wildland urban interface 
(WUI). A report published in 2018 estimated that the 2017 wildfire season in California alone cost $100 
billion. Over 85% of costs were associated with environmental cleanup, lost business and tax revenue, 
and property and infrastructure repairs. Facilities in the WUI are at varying degrees of wildfire risk 
depending on localized topography, weather patterns, and vegetation conditions. This explains why an 
ignition at a particular location coupled with the right prevailing conditions may result in rapid wildland 
fire spread, while an ignition a few miles away may result in significantly different rates of fire spread 
and damage risk.
 
Owners and operators of facilities and high-value assets in the WUI are increasingly recognizing the need 
to understand their localized wildfire risk and invest in mitigation efforts where appropriate. Modern 
cloud computing permits massive simulations of wildland fire spread from specific locations under 
assumed ambient conditions. At a reasonable cost, large-scale computational wildfire modeling can help 
facilities quantify and reduce the likelihood of ignition from their own assets or harden specific locations 
against wildland fires caused externally. In the unfortunate event of a fire, these models can also help 
facilities assess equipment damage and other liabilities.

Mitigating Localized Risks of Fire Ignition and Spread

By efficiently evaluating wildfire risks from localized ignitions, modern cloud computing enables facility 
owners to focus preventive measures on specific locations and assets that face the highest risk of ignition 
or damage. For example, imagine that a company is building a new facility in a high wildfire threat area.

Computational wildfire modeling can highlight the most likely approach direction of a potential wildfire 
and the area of the planned facility likely to bear the brunt of it. Armed with this insight, the company 
might consider placing a parking lot on that side of the facility to make a defensible space for the assets 
it wishes to protect.
 
Further computational wildfire modeling can also inform the heat load coming from the approach direction 
and provide quantitative estimates of the 
defensible space needed.

In addition, facility owners and operators 
can use computational wildfire modeling 
to determine where best to focus 
resources for preventing fire spread. For 
example, imagine a utility company has 
one transmission tower located in the 
midst of a densely forested mountain 
range and another located three miles 
away in relatively sparse vegetation. 
Modeling tools can predict at both tower 
locations the rate of fire spread under 
the specific fuel loads and prevailing wind 
conditions. If a fire at one location is more 
likely to spread to nearby populations or 
infrastructure, the company might want to 

Wildfire Modeling, Before and After
How computational wildfire modeling can help mitigate facility and liability risks

by Reeve Dunne, Ph.D., P.E. & Abid Kemal, Ph.D., Exponent
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focus its limited preventive resources there.

Assessing Asset Damage and Liability Post-Fire

Post-fire computational modeling can help facility owners and operators assess the scope and scale of 
damage.  Because heat load damage is not always visible, wildfire modeling tools can help facilities identify 
assets that may need to be assessed or replaced to maintain the safety and continuity of operations. 
Given the increasing body of research on the negative effects of smoke plumes from wildland fires, 
owners and operators can use wildfire modeling tools to understand the directionality of post-fire ash 
and particulates, how that directionality affects facilities, and whether additional liabilities may need to 
be addressed. Data from simulation, satellite, and distributed air quality measurement tools can also be 
incorporated after the event to determine where smoke and ash may have had the greatest effect.

Dr. Dunne’s background is in mechanical engineering, specializing in fluid mechanics, heat transfer, combustion, experimental design, 
and renewable energy systems. At Exponent Dr. Dunne has applied his mechanical engineering background across a broad range of 
topics, and has conducted fire origin and cause analyses in vehicles, residential structures and in the wildland and wildland urban 
interface (WUI).

Dr. Kemal specializes in analyzing thermal failures involving infrastructure, consumer and commercial products, industrial equipment 
and processes. Dr. Kemal’s responsibilities include the analysis and investigation of fires, explosions, and detonations in industrial, 
commercial, residential, medical, transportation, and wildland sectors.
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Michael Mohan, Law Offices of Alan E. Garrett
Daniel  Mooney, Lee Smart, P.S., Inc.
Zachary Wade Myers, Gonzaga School of Law
Kari M Myron, The Aguilera Law Group, APLC
Sang Oh, Todd Bowers & Associates
Narmina E Sharifova, Smith Freed Eberhard
Caroline Shen, Lewis & Clark Law School
Sydney M Sullivan, Foley and Mansfield
Ann Marie Summers, King County Prosecutor's Office
Lauren Titchbourne, Peterson Russell Kelly Livengood PLLC
Raam  Wong, King County Prosecutor's Office
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With Additional Funds Allocated to the King County Superior 
Court, Presiding Judge Rogers Anticipates Criminal Backlogs Will 

Be Eased, and Civil Cases Will Be Tried
by Chris Luhrs

July 27, 2021 marked a significant day for our legal system in its ongoing battle to administer justice 
during the COVID-19 pandemic. 

Earlier this year, the American Rescue Plan Act of 2021 was passed, which meant King County was to 
receive approximately $437 million to address impacts caused by the COVID-19 pandemic, including 
impacts on the King County legal system.

By July, all but $70 million of those funds had been spent.1 But, on July 27th, the Metropolitan King County 
Council approved more than $42 million in funding for the King County legal system.  Of that amount, 
$10.9 million will be allocated to the King County Superior Court.

While it falls short of the amount requested by the Superior Court – $34.1 million over a period of three 
years – Presiding Superior Court Judge Jim Rogers believes $10.9 million will allow the Court to operate 
in an effective manner. And, the amount exceeds the $3.6 million allotment proposed by King County 
Executive Dow Constantine as a part of the county’s eighth supplemental appropriations budget. 

Judge Rogers explained, “We did ask for more money on the outset, and essentially we went back to the 
drawing board when the executive proposed adding almost no money.”  With the allocated funds, Judge 
Rogers expects the Court will “be able to get a lot of work done.”

The work to be done has been an issue of substantial reporting, particularly as the King County Superior 
Court continues to navigate challenges posed by the COVID-19 pandemic.  Seattle Times Reporter Sara 
Jean Green noted in a July 11, 2021 article that more than 250 murder cases await trial in Superior 
Court while approximately 400 alleged victims have been waiting almost two years to provide testimony 
against those accused of sexual assault.2  It was further reported that in May 2019, roughly 3,200 felony 
cases were pending, which figure had nearly doubled by July 2021.

Again, Judge Rogers is optimistic the funds received will go a long way to address those pending cases 
and provided insight into the areas that will receive additional funding, including a “criminal backlog” 
defined as cases involving “certain violent crimes,” which are limited cases involving murder, sexual 
assaults of adults and children, assaults in 1st degree and 2nd degree, including domestic violence, and 
robbery in 1st degree which includes a weapon or actual force. 

While the $10.9 million will likely not eliminate the backlog – which may take up to three years to resolve 
entirely – Judge Rogers believes “significant progress” can be made. He added that, “[t]he King County 
council was phenomenal. They listened to us and they really gave us the money we need.”

Judge Rogers noted that ensuring that non-criminal matters are able to be litigated was critical to the 
Court’s plan to allocate funds received.  He pointed to both the Washington State Association for Justice 
and Washington Defense Trial Lawyers as being key partners during this challenging time.

1King County’s courts are ‘barely keeping up’ with a massive backlog of cases due to the COVID-19 pandemic, Sara Jean Green, 
Seattle Times, July 11, 2021 (available at https://www.seattletimes.com/seattle-news/crime/king-countys-courts-are-barely-keeping-
up-with-a-massive-backlog-of-cases-due-to-the-covid-19-pandemic/). 
2Id.
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“One of our major goals was to not impede civil and family law access and, frankly, the civil and family 
law bar – especially the Washington State Association for Justice and Washington Defense Trial Lawyers – 
that alliance was incredibly helpful for us during this time. And, so you saw representatives from both of 
those groups and that was just fantastic. People kept saying, ‘well, we’ve never actually worked together 
like this, but this is something we can both get behind and so we want to deliver on that and I think we 
can deliver on that.”  He added that funding has ensured access for civil cases and family law cases, 
which is “very positive.”

Concerning the manner by which funds will be allocated, Judge Rogers estimated that roughly 25% will 
go toward criminal cases, while the rest will be dedicated to civil, family law, dependency and juvenile 
matters.  Funding will support an additional six judges who will preside over criminal matters for a period 
of eighteen (18) months, which he hopes will increase capacity and allow cases to move more quickly. 
An additional judge will also be added to the family law department and a judicial officer will be added 
to preside over evictions.  Funding will also mean more staff can support judges, more interpreters can 
serve litigants and the previously very small IT department will grow.

Additional variables have led to court backlogs, including the Washington State Supreme Court’s decision 
in State v. Blake, which voided convictions for simple possession of drugs to the time the drug possession 
statute was enacted, decades ago.  But, Judge Rogers believes the impact of that decision on King County’s 
civil dockets has been overstated:

“I see very little effect on civil. I really think that the Blake decision has been overblown in the effect on 
day-to-day trials. It’s a ton of work, a huge amount of work, but a lot of the work is going to be done in 
two specific areas. Most of the cases – thousands of the cases – will be vacated by agreement and that’s 
– I would guess 95% of the cases.”  

A second group of cases involve incarcerated persons who need to be resentenced because a point is 
eliminated from their record.  Judge Rogers noted this group of cases will be limited because of the non-
prosecution of possession cases by the Prosecutor’s Office over the last three to four years.  Of course, 
complications can arise where an individual is involved in a more serious offense, such as a serious 
assault case, but Judge Rogers anticipates these matters will only take time out of a judge’s non-trial day 
and, therefore, will not impact civil trials.

The manner by which the Superior Court, 
the bar and litigants proceed in the wake 
of the pandemic will be interesting to 
follow. Judge Rogers noted the pandemic 
has led to creativity and innovation in and 
around the Court and speculated that the 
use of virtual technology will continue to 
be a facet of the practice of law, which 
may drive down prices for litigants, and 
increase accessibility to the courtroom. 

Chris Luhrs is an associate in the Seattle office of Holt 
Woods & Scisciani LLP whose practice is focused on 
representing businesses and individuals in complex 
civil litigation, including insurance and tort defense. 
Chris is recognized as a top-rated business litigation 
attorney in Seattle, WA, and was selected as a Super 
Lawyers Rising Star for 2020 and 2021.
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“The Dose Makes the Poison”: Incorporating the Concepts of 
Exposure and Dose into Your Witness Questioning Strategy

By Paul Benson, Emily Goswami, and Michael McCoy

You will often hear the phrase used in toxic tort cases, “The dose makes the poi- son.” It is attributed to 
Paracelsus (1493–1541), known as the father of toxicology. Paracelsus actually stated (translated from 
German), “All substances are poisons, there is none which is not a poison. The right dose differentiates 
a poison from a remedy.” A classic example of this is water. Drinking several glasses in a day will 
hydrate the body and is part of a healthy lifestyle. Drinking multiple gallons in a day can be lethal.

Another phrase that should be a focus in toxic tort cases is “intensity, frequency, and duration.” These 
concepts are critical to a proper understanding of exposure and dose. In legal matters, exposure 
scientists, who include industrial hygienists, occupational medicine physicians, and toxicologists 
(among others), rely on attorneys’ lines of questioning to characterize and conceptualize an alleged 
exposure to an occupational or environmental toxicant, and its corresponding dose, for the trier of 
fact. A retained defense expert exposure scientist is often asked to calculate a hypothetical dose for a 
toxicant associated with plaintiffs’ use, or work proximal to, a specific product. In order to do this, the 
defense attorney must have a clear understanding of the parameters of the exposure that is needed 
to calculate a dose, so that the expert has a valid basis for dose calculations. This is the product of 
exposure intensity (or concentration), exposure frequency, and exposure duration.

A well-developed line of questions of fact witnesses will provide an exposure scientist with then 
necessary insights into a plaintiff’s exposure intensity, frequency, and duration to occupational or 
environmental toxicants. This article is intended to assist attorneys in formulating lines of questioning 
for a fact witness that can assist an exposure scientist in developing an accurate dose determination to 
assess the question of cause in toxic tort cases.

A Hypothetical Toxicant Exposure Context

Let us assume a toxic tort claim has been filed in which the plaintiff’s pathologically confirmed leukemia 
is claimed to be causally associated with exposure to benzene. The exposure scientist has been retained 
on behalf of the defendant, who manufactured a consumer product in the late 1960s which contained 
Stoddard solvent. It is known that Stoddard solvent may have contained approximately 0.5 percent 
benzene by volume during the same time frame. It is important to consider that Stoddard solvent is a 
generic term, and one can only determine the precise benzene content if the formulation is available. 
Regardless, the plaintiff was an auto mechanic hobbyist who claims he utilized the defendant’s 
consumer product during mechanical work (engine rebuilding) on his personal vehicles at his   home.
The defense exposure scientist has been asked to calculate a lifetime dose of benzene from the 
plaintiff’s use of this product and opine on the probability or risk of the potential for adverse health 
effects. In this example, the dose will be measured in ppm-years of benzene, which is the product of 
the intensity, duration, and frequency of benzene exposure in years and the airborne concentration of 
benzene in parts-per-million (as air volume).
 
Establishing Product Identification

The first parameter for establishing dose is confirmation of the plaintiff’s exposure to the defendant’s 
product. This is referred to as “product identification.” For obvious reasons, this parameter must be 
established before the exposure scientist can provide an expert opinion. If the defendant’s product is 
not identified, the exposure scientist cannot calculate the dose necessary to be a potential cause of 
harm.
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Questions on this topic will probe whether the witness can identify the correct product, the product’s 
formulation, and the time frame in which the product was produced by the defendant using Stoddard 
solvent. Can the witness identify the defendant’s product labels and markings, and does he recall any 
information about the product’s labeling, container, consistency, color, and odor? Indeed, defense 
counsel must determine if the defendant’s product could be confused with a different product made by a 
different manufacturer. Do not allow the plaintiff or witness to use common monikers such as, “Kleenex” 
in lieu of “facial tissue” or similar tradenames for identifying the defendant’s product. It is common for 
witnesses to identify groups of similar products with similar use profiles as a trade name component. 
Were alternative brands used in a similar fashion? For example, did the plaintiff use multiple brands 
of a similar product with the same use profile? If so, delineate the percentage use of each product and 
their associated timeframes of use. Additionally, were alternative products from a different class used 
occasionally in lieu of the defendant’s product? For example, if the hypothetical defendant’s product was 
spray applied to bolts to loosen them during disassembly, when the bolts were unable to be removed 
using the defendant’s product, how were they removed? Were other products used? If so, how frequently 
did this situation occur?

Duration and Frequency Parameters

Assuming the defendant’s product has been identified, the defense attorney must lay a foundation for 
the exposure scientist to evaluate a plaintiff’s duration and frequency of exposure. In our hypothetical, 
since the plaintiff used the product as a hobbyist, it cannot be assumed it was used for a duration of years 
or months, without considering the frequency of use of the product on a daily, hourly, or even minute 
basis. The actual use of the product and the timing of that use must be pinned down. For example, 
how was it applied (spray or brush), and what was the duration (in minutes or even seconds) of the 
application? How many applications per day? How often was the hobby per- formed? How many days 
per week, months, or year? Were there periods of time when the hobby was not performed, e.g., during 
periods of illness, vacations, or other conflicts? If the plaintiff in this hypothetical testified that he worked 
50 hours per week in his fulltime construction job and had 
three children who participated in sports that he coached, 
it will be important to clarify the actual amount of time in 
which he performed his engine-rebuilding hobby.

“Book ending” the periods of exposure is important. If 
the plaintiff claims to have started using the defendant’s 
product in 1950 and ceased using it in 1969, do not allow 
that testimony to stand without further inquiry. Ask 
questions designed to obtain the most accurate starting 
and ending dates of product use. While many witnesses 
cannot recall exact dates, try aligning them with historic 
events.

Something like, “Do you recall the moon landing in 1969?” 
And then following with, “Do you recall if you were using 
the defendant’s product before or after the moon landing?” 
This may help delineate the specific periods of duration. In 
addition, personal timestamps can be useful, for example, 
“Did you live in your house on Oak Street when you used 
that product?”

It is important to understand and contrast other work 
performed by the plaintiff that did not involve the 
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defendant’s product. It is not realistic for an individual to have used the defendant’s product during the 
entirety of his hobby. In our hypothetical, the plaintiff hobbyist performs rebuilding work on engines in 
his garage. Did he perform other automotive work at the same time, such as brake repairs, or auto body 
work? How often did he use the defendant’s product during the engine work, as opposed to not using 
it? Was it just when disassembling the engine or reassembling the engine? If possible, get a step-by-step 
description of his engine rebuilding process so the exposure scientist has a better understanding of 
the plaintiff’s exposure duration and frequency. How long does the disassembly take, and what other 
steps are involved with the engine work? Can the witness identify the specific duration of the use of the 
defendant’s product during the engine rebuild? Did he have assistance with his hobby work, and what 
role did the assistant play? A thorough exploration of these parameters will assist the exposure scientist 
in assessing frequency and duration of exposure.

Determine if the product use aligned with the manufacturers’ intended uses. While manufacturers 
cannot control how a consumer may use a product, if the product was not used in accordance with the 
defendant’s instructions, the attorney should develop questions to understand those uses and inquire as 
to why alternative products were not selected. Often abnormal duration and frequency of exposure can 
be explained by product misuse. For example, if the plaintiff claimed the product was used to prepare 
the engine body for repainting, does that align with the product’s use as indicated on its labelling and 
instructions. And is it in sequence with normal engine rebuilding? Does the plaintiff or witness use the 
product for durations that would be unnecessary, or inconsistent with use patterns discussed on the 
label, or observed in recognized automotive procedures? If the plaintiff claims he spray-applied the 
product for 30 minutes to each engine, the exposure scientist can certainly refer to the label and learned 
treatises to critique the use of the product in this manner from the standpoint of exposure duration and 
frequency.

Exposure Intensity (Concentration) Parameters

Understand how the product was handled, utilized, or applied. Was the defendant’s product applied 
via spray application or brush application? Depending on the answer to that question, the airborne 
concentrations of benzene may vary substantially, and this allows the exposure scientists to evaluate 

the scientific literature and select a surrogate exposure 
concentration most appropriate for
the described work task. In most toxic tort matters, actual 
airborne concentrations of the toxicant have not been 
measured. Thus, the exposure scientist will often identify 
surrogate concentrations that most closely resemble the 
work performed using the toxicant. In this hypothetical, if 
the defense attorney can clarify the work processes, the 
exposure scientist can select an accurate surrogate for 
airborne concentration. If there is no available literature to 
facilitate a surrogate exposure, consider having the expert 
conduct a dose-reconstruction specific to the defendant’s 
product. If products are no longer available, perhaps it can 
be re-formulated based on the defendant manufacturer’s 
specifications.
Ventilation is often an important consideration. Was 
the product used indoors or outdoors? If used indoors, 
attorneys should question the witness regarding the 
presence of windows and doors, air conditioning and 
heating appliances. Did the windows and doors remain 
open during the duration of the work? When were the 
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windows open and doors open? Most mechanics left their garage door open, and often windows open 
too for comfort purposes during the warmer seasons, and “shade tree mechanics” get their name from 
working outdoors. In our hypothetical, it would be important to identify which season(s) the hobby 
work occurred. If the defendant’s product was used outdoors, it may be valuable to ask about wind and 
weather conditions in which the plaintiff recalls performing the work.
 
Determine workplace dimensions. If the work was performed in an enclosed area, the attorney should 
ask about the dimensions of the space. What was the layout, the ceiling height, and width of the work 
area. If possible, have the witness sketch out the space with estimated measurements and the location 
of where the work was performed within the space. These parameters give the exposure scientist the 
tools to perform contaminant modeling or, again, may assist in selecting an appropriate surrogate air 
concentration.

Determine distance from the contaminant source. During and after application of the defendant’s 
product, what distance did the plaintiff maintain from the source? Distance plays an important role in 
determining airborne concentrations of a contaminant. What time was required for the product to dry? 
For example, if the plaintiff spray-applied the product, and allowed it to set for 10 minutes, did he leave 
the area and perform other work, or remain in the area while it dried? It is most likely the air- borne 
concentration of the toxicant will be highest nearest the source and would be non-existent if the plaintiff 
left the work area completely.

Attorneys should always inquire if personal protective equipment was used by the plaintiff – in this 
hypothetical, ask about respiratory protection. Surprisingly, many workers and hobbyists, even during 
the 1960s and 1970s used some sort of respiratory protection, such as a dust mask or a respirator. From 
a terminology perspective, they should be asked to describe the respiratory protection in detail.
By the number of head straps, the composition of the mask (i.e. paper, rubber) and if the respirator had 
cartridges.

If possible, attempt to gather information regarding the brand/make of the dust mask or respirator. Ask 
if an odor was present in the space and whether the witness can describe the odor during dust mask or 
respirator use.

Respiratory protection has assigned protection factors, and under certain circumstances these factors 
can be applied to adjust the airborne contaminant concentration when calculating the dose.

Determine the volume of product used. This can be done with questions that attempt to quantify the 
use of the defendant’s product. An attorney could ask, “Do you recall how many cans of this product 
you used per year?” Surprisingly, witnesses may claim they used the same product over the lifetime of 
their hobby, which provides information regarding the volume of use. Sometimes they still have the 
product available in their homes, and under certain circumstances testing of this product or real-time 
modeling can be performed. In the absence of concentration data, the volume and content of a toxicant 
in the product can be used to roughly estimate a “worst case” exposure scenario in which an individual 
is exposed to all the mass of toxicant in the container(s). For products with very low content, this worst-
case dose may pose a de minimis risk, indicating the actual risk is also de minimis or even non-existent.
Determine if the contaminant exposure concentration changed over time. Consumer products may 
change over time, and it is critical to determine if that occurred with the defendant’s product, and/or 
any alternatives or other brands that plaintiff may have used. Specifically, did the product formulation 
change? The attorney can and should ask if the witness recalled a change in the labeling, formulation, 
product consistency or use parameters at any time during the period of alleged use.
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Clarifying Alternative Exposures

Alternative exposures to the toxicant is also an important factor that must be considered. In the case of 
benzene, it is a component of gasoline, and during the 1960s may have been over 1 percent by volume. 
Determine if the plaintiff ever used gasoline for any of his hobbyist or other work. How frequently did 
he fuel his personal vehicles, lawn mower, etc.? Did he utilize gasoline for degreasing or cleaning his 
hands, tools or surfaces? What other consumer products did he utilized around his house that also 
contained benzene, and what was the intensity, duration and frequency of those exposures? Attorneys 
should specifically identify products with benzene and granularly inquire about exposures. This will arm 
the exposure scientist with additional information that can be incorporated into a dose analysis that 
includes alternative exposures.

Regarding benzene exposure, cigarette smoke contains a considerable amount of benzene, which is 
intentionally inhaled, and thus learning the plaintiff’s smoking history is also important in this hypothetical. 
When evaluating smoking history, it is important to characterize the number of packs-per-day and the 
duration of cigarette smoking, as it is also calculated as a dose in terms of pack-years. Second-hand 
smoke is also a source of benzene exposure, so the smoking history or habits of household contacts or 
co-workers is also relevant.

In addition, for certain toxicants, environmental conditions on a neighborhood scale may be relevant. A 
plaintiff may live adjacent to a major freeway or industrial area or their home may have been built on an 
historic groundwater plume containing volatile contaminants that can seep into the home. It is helpful 
for attorneys to do brief research regarding the toxicant to easily identify some common household 
products and sources (including both anthropo- genic and natural sources). The defense exposure 
scientist can also help identify potential key sources prior to the questioning of the plaintiff.

Finally, exposures to other chemicals, agents, and risk factors that may yield similar health effects should 
also be explored through questioning and incorporated into the exposure scientists dose analysis. 
Indeed, certain types of medical therapies, genetic factors, and family and social history should be asked 
about. The answers may reveal additional alternative causes of the specific disease plaintiff complains 
of.

Conclusion

Effective witness questioning strategies that incorporate the concepts of intensity, frequency, and 
duration, give the exposure scientist the foundation for building a defense based upon dose in toxic tort 
cases. Once the expert has this necessary information from the attorneys’ questioning, s/he can review 
the product and scientific literature and apply modeling and surrogate principles to estimate the dose of 
toxicant from the defendant’s product. The dose can then be used to calculate the plaintiff’s ostensible 
risk of disease or health effect. The result of this process will assist the trier of fact in determining if the 
toxicant dose is a poison, inconsequential, or something in between.

Paul E. Benson is a shareholder with Michael Best & Friedrich LLP in Milwaukee. He is a trial lawyer who for over 30 years has 
specialized in class action, toxic tort, and product liability litigation, primarily in the defense of businesses and manufacturers. Mr. 
Benson has been a member of DRI since 1996.

Emily Goswami, CIH, is a certified industrial hygienist based in Exponent’s Oakland, California, office. She has more than 15 years of 
professional experience in exposure assessment, industrial hygiene, human health risk assessment, and project management.

Michael McCoy, CIH, DABT, is a toxicologist with Exponent based in Milwaukee. He has specific expertise in occupational and 
environmental exposure reconstruction, historical exposure assessment, and complex industrial hygiene evaluations.
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Looking Forward

September brings a new membership year for WDTL and the opportunity to look forward.  Over the 
past year WDTL made great strides in our online programming and member benefits.  We hope that 
you were able to participate in many of our virtual events to include Core Sponsor Lunch & Learn CLEs, 
Roundtables, Community Service events, and Committee Programs.  As a matter of fact, WDTL hosted 
more than 30 free-to-members virtual programs throughout the 2020-21 membership year.   Along 
with our events, WDTL representatives worked tirelessly advocating on behalf of our membership 
to both the legislature and courts, through lobbying, testifying, committee involvement, and drafting 
amicus briefs.     

With all of this, there was one thing missing: you, in-person.  In the year ahead we are looking forward 
to maintaining many of our successful virtual programs, shifting to hybrid programming for some, 
and welcoming back our in-person Judicial Receptions and our Summer Meeting and Convention.  We 
believe that in-person networking is vital to the profession and, with safety in mind, we will gather 
in Spokane on September 16 for our Eastern Washington Judicial Reception to kick off the 2021-22 
membership year.  

Membership renewal begins Sept. 1.  Your membership dues allow WDTL to do all that we do, so please 
consider renewing your membership and encourage your colleagues to do the same.  With WDTL, it is 
truly the more the merrier.  

On behalf of the WDTL Board of Trustees we thank you for your partnership and look forward to seeing 
you in the upcoming year!

Maggie Sweeney
WDTL Executive Director

From the Executive Director
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