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Introduction
Advanced driver assistance systems (ADAS), such as 
adaptive cruise control (ACC), automatic emergency 
braking (AEB), and blind-spot monitoring (BSM) for 
passenger vehicles are becoming ubiquitous, with 
some features being standard on vehicles.1 The same 
has not been true for motorcycles. However, analogous 
advanced rider assistance systems (ARAS) have been 
introduced, and the ARAS market is expected to grow 
significantly in the coming years. Why might there be 
a lag in ARAS implementation, and what implications 
might the answers have for incident examinations and 
claims?
Passenger Vehicles and Motorcycles
To address these questions, it helps to first acknowledge 
pertinent differences between passenger vehicles 
and motorcycles. Passenger vehicles are typically 
manufactured with passenger restraint systems, 
whereas most motorcycles are not. Most passenger 

1  Akamatsu et al., 2013; IIHS, 2016
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vehicles are steered by a driver using a steering 
wheel, whereas motorcycles achieve maneuvering 
through a combination of counter-steering and a 
rider and motorcycle leaning in intended directions 
of travel, especially at higher speeds. Motorcycles 
tend to have more pronounced movements of 
pitch (forward/backward), roll (lean left/right), and 
yaw (clockwise/counterclockwise) than passenger 
vehicles.1 The body of a rider is also typically more 
involved in achieving these vehicle dynamics.2 Though 
not exhaustive, these observations highlight some 
engineering and human factors differences that may 
present challenges for the implementation of ARAS.
Engineering and Human Factors Challenges
A notable engineering challenge concerns radar-
based detection of objects on the road. Greater 
dynamic pitch, roll, and yaw movements can constrain 
radar projections, and the effectiveness of radar 
can be reduced when the motorcycle is leaned and 

1  https://www.sae.org/news/2020/07/bmw-details-
new-motorcycle-adaptive-cruise-control
2  https://www.sae.org/news/2021/02/motorcycles-
enter-the-adas-age

during other riding phases due to vibrations.3,4 For 
these reasons and others, ARAS implementation by 
motorcycle manufacturers, at this point, has been 
limited mainly to ACC and BSM.5 It should be noted, 
however, that development of helmet-based ARAS 
technologies has made significant progress; the 
main goals of these “smart helmet” features are to 
provide riders with blind spot, rear, and front collision 
indications via head-up visual displays and/or auditory 
alerts.
From a human factors perspective, ARAS may 
produce unique or unexpected riding situations 
that may impact rider performance.6 Riders keep 
themselves aboard, at least in part, by grasping the 
handlebars, bracing the motorcycle with their legs, 
and keeping their center of mass in the appropriate 
position. Combined with the fact that there are usually 
no passenger restraints, these observations mean 
that abrupt unexpected changes in the orientation 
and/or dynamics of the motorcycle, such as through 
application of AEB, could result in control problems, 
rider separation from the motorcycle, or both. Thus, 
pertinent issues include the degrees to which the 
ARAS technology can predict and/or detect the state 
of the rider and the degrees to which the rider can 
predict and/or detect and respond to the assistive 
actions on the motorcycle.
Implications for Examinations and Claims
With the increase in ADAS there has been an increase 
in claims and lawsuits alleging either that unequipped 
vehicles should have been or that vehicles equipped 
with ADAS should have performed differently. There 
have also been allegations that aspects of the 
human interaction with ADAS technology may have 
contributed to the incident. Allegations can center on 
false or unintentional activation of ADAS features and 
on allegations of problems with a driver responding 
to signals from the technology. Areas of inquiry in 
these examinations are often whether and how the 
system provided assistance when the driver did not 
intend or expect it to and whether and how the system 

3  https://www.sae.org/news/2020/07/bmw-details-
new-motorcycle-adaptive-cruise-control
4  https://www.sae.org/news/2021/02/motorcycles-
enter-the-adas-age
5  https://www.sae.org/news/2021/02/motorcycles-
enter-the-adas-age
6  Diederichs et al., 2020
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became engaged or disengaged with or without the 
driver noticing. Other questions involve whether 
a manufacturer should have provided ADAS that 
functioned in a specific way or with a specific timing 
or how ADAS indications are presented in terms of 
sensory modality, such as through vision, audition, or 
touch, and in terms of physical characteristics, such 
as frequency, duration, and intensity. 
There is no reason to believe that this will be any 
different in ARAS-related incidents. And there may 
well be important nuances of assistive technologies 
for motorcycle operators that render the above 
complaints unique. For instance, more pronounced 
vehicle dynamics of motorcycles combined with more 
extensive involvement of the rider in those dynamics 
may have implications for allegations that an ARAS 
system presented a challenging transition from a 
situation where the assistive system was operating 
to one where a rider may have needed to respond. 
Addressing this issue will undoubtedly require 
additional complex analyses of human performance 
and vehicle dynamics issues, such as rider attention 
to the state of the motorcycle and perceptual-motor 
controllability, as well as whether and how the ARAS 
is capable of monitoring or predicting the state of the 
rider and of the vehicle at the same time.
The relatively small number of ARAS-equipped 
motorcycles may make allegations related to 
standards of care unlikely in the short term, but it is 
reasonable to expect the frequency of these questions 
to increase rapidly as research, development, and 
adoption of ARAS become more widespread, and 
as evaluative test criteria and standards are further 
developed. Similarly, the available ARAS features are 
currently limited, but as the number of features grows 
and the levels of rider assistance from those features 
increase, allegations pertaining to human performance 
capabilities and limitations could be expected to 
increase commensurately. The same should apply 
to the indications and feedback the ARAS present to 
the rider, which may be made more complex due to 
issues such as limited dash and instrumentation real 
estate to present visual feedback and challenges of 
rendering auditory and tactile information to a rider 
who is more exposed to other environmental stimuli 
than the driver of a typical passenger car.7

Closing Remarks
In conclusion, there seems to be an emerging 

7  Diederichs et al., 2009

consensus that widespread implementation and 
adoption of ARAS is not a matter of “if” but a 
matter of “when.” Moreover, the engineering and 
scientific questions will likely be similar to some of 
the ADAS-related questions that have arisen, but 
will also likely be somewhat novel due to unique 
characteristics of motorcycling. The unique issues 
of ARAS incident examination will certainly call 
for thorough understandings of human-machine 
interaction and motorcycle vehicle dynamics.
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Member News

Coreen Wilson Appointed to the King County Superior Court Bench

Coreen Wilson of Wieck Wilson, WDTL member and longtime 
civil defense practitioner, has been appointed to the King 
County Superior Court Bench to replace retiring Judge 
Douglass North.  Coreen is an immensely talented litigator and 
frequent contributor to WDTL educational programming.  We 
congratulate Coreen on her appointment!

Gov. Jay Inslee announced the appointment of Coreen Wilson 
to the King County Superior Court. She replaces Judge 
Douglass North, who recently retired.

Wilson is a civil trial lawyer with more than 20 years of 
courtroom experience. She is currently a partner at Wieck 
Wilson, PLLC, where she maintains a civil litigation and trial 
practice focusing on torts, real estate, and commercial disputes. 
During the first months of the COVID-19 pandemic, Wilson 
litigated the nation’s first binding civil jury trial via Zoom.

Wilson is an engaged member of the King County community. 
She currently sits on the City of North Bend Planning 
Commission as well as its Salary Commission. And from 2019 
to 2022, she served on the City of North Bend Economic 
Development Commission, chairing the commission from 2021 

to 2022. Since 2016, Wilson has volunteered with Snoqualmie Valley Shelter Services.

“Coreen will bring so much civil trial experience to the bench,” said Inslee. “She has also become a leader 
in the use of technology in the courtroom, a skillset that should prove especially useful to her as a trial court 
judge.”

Wilson earned her bachelor’s degree from the University of Washington. She obtained her law degree from 
Seattle University School of Law.

https://www.governor.wa.gov/news-media/inslee-appoints-coreen-wilson-king-county-superior-court

https://www.wdtl.org/article_content.asp?edition=2&section=26&article=128
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Valuing the Medical Claim
By Charles Plunkett, BA, MBA, Washington Practice Management, Inc.

Insurance companies, government agencies and other medical payors satisfy medical claims by two primary 
methods:  1. Fee for Service and 2. Prospective Payment System.   

Fee for Service: This method pays physicians and other licensed healthcare providers for each service.  
Examples include: office visits, physical therapy, radiology studies and other diagnostic studies. 

Prospective payment system: A Prospective Payment System (PPS) is a method of reimbursement in 
which Medicare (CMS) payment is made based on a predetermined, fixed amount.  The payment amount 
for a particular service is derived based on the classification system of that service (for example, diagnosis-
related groups for inpatient hospital services).  CMS uses separate PPSs for reimbursement to acute 
inpatient hospitals, home health agencies, hospice, hospital outpatient, inpatient psychiatric facilities, 
inpatient rehabilitation facilities, long-term care hospitals, and skilled nursing facilities. (www.cms.gov/
Medicare/Medicare-Fee-for-Service-Payment/ProspMedicareFeeSvcPmtGen)
Medicaid, commercial insurance companies and workers compensation and most all other payers use this 
system. 

Fee for service calculation:   Payment calculation is straightforward.  Bills are submitted using the CPT 
(Current Procedural Terminology) five-digit coding system.   Each CPT code has an assigned numerical 
weight (CPT 99313 medical office visit has a weighted value of 1.3, a more extensive visit 99214 has a 
weight of 1.92).

https://www.wdtl.org/article_content.asp?edition=2&section=26&article=129
https://www.wdtl.org/article_content.asp?edition=2&section=26&article=129
http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/ProspMedicareFeeSvcPmtGen
http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/ProspMedicareFeeSvcPmtGen
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Each payor (Commercial insurers, Medicare, Medicaid, worker’s comp- L&I) has a “conversion factor” which 
is multiplied by the CPT code weighted value to calculate their individual allowable payment.

For example: 
 
Calculating payment for CPT 99213 (routine doctor office visit)
   CPT Weight Conversion 

factor
Allowable 
payment

Medicare 99213 2.73 $34.89 $95.25 

Commercial 99213 2.73 $52.00 $141.96 

L&I 99213 2.73 $59.46 $162.33 

The value range for CPT 99213 is from $95.25 to $162.33  

Value range represents the amounts contracted for and accepted as payment in full in the healthcare industry.  
Using this range avoids considering what was actually paid on any one case thus avoiding collateral source 
rule objections. 

The following payment example is an actual emergency room visit for a fall and head laceration.

 Total charges:    $27,326.19
 Total adjustments:                    -   $26,029.92
 Another discount:                               - 42.20
 Amount from patient:                                        -10.55 

Amount paid (Medicare)                             $  1,243.52

The question is: Why such disparity?  Why does a hospital bill so much knowing that payment will be a small 
fraction of charged amounts?  Good question but beyond the scope of this article.

The hospital in this example billed $6,248.73 for the physician’s fee, then another $5,646.00 for the same doctor 
during the visit.  Payors reimburse once for 
the physician's services.  The fair market 
value for just the first charge was $243.44.  
The hospital bill included $11,315.58 for a 
head and upper spine CT.  The maximum 
value for these scans was $805.28.

The difference between billed charges 
and accepted contractual payments 
continues expanding.  One Washington 
hospital charges $455.00 for a 40 mg pill of 
propranolol.  Walmart sells a bottle of 60 pills 
of this medication for $20.47 or 34 cents per 
pill.  Upon closer examination in this case, 
the hospital billed the patient for two pills on 
several days, three pills on two more days 
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and for four pills on one occasion.  On the four pill day the hospital charged $1,820.00 for propranolol. 

Accurately valuing a hospital claim requires close attention to the individual charges. Other than pharmacy 
additional areas of excessive billing include laboratory services, imaging studies, procedures, operating room 
charges and monitoring costs.  

Prospective Payment Service (PPS) calculation: The billing system changes upon hospital admission.  
Bills are submitted to payors based on the admitting diagnosis.   Payment for hospital service is made based 
on a predetermined, fixed amount (stated above).  Confusion occurs when the hospital bill also includes 
an itemized list of services.  Each services shows a “list price” for the service.  These prices come from 
the hospital “charge master”.  These prices are exaggerated beyond economic reality and serve no useful 
purpose.  However, these itemized charges are presented as the medical bill. 

These prices can be used to calculate the reasonable or fair market value applying the same methodology 
used in fee for service calculation. This results in a value closer to earth.

How we serve the defense counsel community: Attorneys have engaged our firm to determine the “fair 
market value” for medical claims since 2004. 

The process starts with identifying which specific charges to dispute. Disputed charges are then repriced 
to a range of “reasonable value” to “maximum fair market value.” Internally developed proprietary software 
calculates a report displaying each disputed charge and a value range for the total claim. Services include a 
summary or a rebuttal report, attorney conferences and testimony. 

Economic reasoning is predicated on the definition of fair market value as stated in economic textbooks, U.S. 
Treasury Regulation 26 C.F.R. sec 20,2031-1(b)), and the decision logic in United States v. Cartwright (1973) 
and Higgs v. Costa Crociere, S.P.A. (2020). 

Forensic Engineers, Scientists + Investigators
SUPPORTING YOUR LITIGATION NEEDS
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Christopher Luhrs Promoted to Partner at HWS Law Group

His practice is focused on representing businesses and individuals 
in complex civil litigation, including construction litigation, product 
and premises liability and personal injury. Chris represents clients 
in state and federal court, as well as in private arbitration and 
administrative proceedings. Prior to joining HWS Law Group, Chris’ 
civil litigation practice was diverse. He has represented large and 
small companies in all types of business disputes, multinational 
banks in creditor’s rights matters and real estate foreclosures and 
individuals in real property disputes. Additionally, Chris has litigated 
on behalf of clients in administrative law proceedings and handled 
hundreds of mediations throughout the state of Washington. His 
varied experiences have proven invaluable to his work with HWS 
Law Group, as his perspective is wide-ranging and seasoned
.
Work ethic and comprehensiveness characterize Chris’ practice. 
Whether it is a simple, two-party dispute or a high-stakes matter 
involving multiple claims against multiple parties, Chris’ approach 

remains consistent, which is rooted in hard work and attention to detail.

Member News

Congratulations to the following Forsberg & Umlauf attorneys
 

• Ryan Hesselgesser became a Shareholder in January 2022; 
• Elizabeth Abbott joined the firm’s Tacoma location in January 2022;
• Mark Dietzler joined the firm’s Tacoma location in February 2022;
• In April the firm welcomed Josh Dotson to the general liability practice group;
• Over the summer, the firm welcomed Rosalie Boyle and Dylan Opar; and
• Finally, in October 2022, the firm welcomed Kara Tredway to its insurance coverage practice group.  

https://www.wdtl.org/article_content.asp?edition=2&section=26&article=122
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Potential Challenges to Contractual Arbitration Grow
By David Worley, Miller Nash LLP

Defense attorneys may be pleased to see an 
arbitration clause in their client’s contract terms at 
the beginning of litigation. Be it a lease agreement, 
terms of service, user agreement, etc., the existence 
of an arbitration clause can drastically affect the 
overall value of claims, particularly when attorney’s 
fees are recoverable.  Moreover, arbitration clauses 
frequently include language waiving a claimant’s right 
to class-wide relief. When relevant, the availability of 
a class-wide claim is typically the threshold question 
determining exposure. 

However, defense attorneys in Washington should be 
aware that two recent decisions, one from the U.S. 
Supreme Court and one from the Court of Appeals, 
that puts arbitration clauses at risk.  Both cases 
present different risks and considerations when 
arbitration is at issue, either in the formulation of the 
contract language or how and when arbitration is 
pursued during litigation. 

Waiver of Arbitration Easier than Ever

Until recently, the risk of losing a valid contractual 
right to arbitration through waiver was relatively small 
and avoidable.  A party could typically wait some time 
to compel arbitration even when aware that 
the contract provided for arbitration.  What 
may occur is a plaintiff will file a claim in court, 
either ignorant of the contractual arbitration 
clause or simply in disregard of it, and the 
defendant will be forced to move to compel 
arbitration. However, a party may not always 
move to compel arbitration at the outset, 
for many reasons strategic or otherwise.  
Perhaps the arbitration clause is overlooked, 
perhaps the motion to compel is put on the 
back burner, or perhaps the parties are 
enthusiastically spending their time arguing 
about the intricacies of document discovery. 
Whatever the reason may be, a recent 
decision by the U.S. Supreme Court makes 
that delay – for whatever reason – far riskier 
if arbitration is desired. 

In Morgan v. Sundance, Inc., 142 S. Ct. 1708 (2022), 
the U.S. Supreme Court resolved a circuit court split 
on the elements necessary to demonstrate waiver of 
a contractual right to arbitrate. Prior to Morgan, all 
but the First and D.C. Circuits had a three-part test to 
evaluate waiver: Knowledge of the right to arbitrate; 
actions inconsistent with that right, and prejudice to 
the other side. The other two Circuits only considered 
the first two factors – prejudice was irrelevant.  

In a short decision, the Court clarified that the “federal 
policy favoring arbitration” does not actually favor 
arbitration, at least in the typical definition of “favor.” 
Instead, this policy merely places arbitration on the 
same legal footing as any other contract. A standard 
contractual waiver analysis does not require a 
showing of prejudice, and therefore waiver of a right 
to arbitrate should be judged by the same standard. 
This viewpoint adjustment clarified that by “favoring” 
arbitration, what the Court actually meant was it 
does not disfavor arbitration. This is a meaningful 
distinction given that the quote “federal policy favoring 
arbitration” has been used over 9,700 times in State 
and Federal courts according to Westlaw, and many if 
not most practitioners and courts may have presumed 
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that “favoring” arbitration meant just that.

Therefore, parties and their counsel who engage in 
litigation with knowledge of a right to arbitrate face 
significant risk of waiving that right. Further, many 
courts have found that a party’s knowledge of a right 
to arbitration can be actual or constructive – the party 
either knew of the right in fact, or it had the information 
available to it.1 Failing to re-discover a contractual 
basis to arbitrate until months or years after the filing 
of a lawsuit would typically not disprove the party’s 
constructive knowledge, particularly if the information 
was available to it at an earlier date. As parties are 
presumed not only to have read what they signed but 
also understand it, the mere existence of an arbitration 
clause when drafted by the party seeking to enforce 
arbitration arguably proves knowledge.  

Defense attorneys with a right or potential right to 
arbitrate the claims should determine at the earliest 
opportunity whether to invoke that right. A defendant 
that sits idly by and engages in litigation, even to a 
somewhat limited extent, has an increased risk of 
waiver of that right. While there may be strategic 
reasons to wait to compel arbitration, litigation efforts 
taking in the interim may result in the option to arbitrate 
being eliminated. 

1  See, e.g., Bowman v. Webster, 44 Wn.2d 667, 
669, 269 P.2d 960, 961 (1954)(“The one against whom 
waiver is claimed must have actual or constructive 
knowledge of the existence of the right.”)

Unconscionability Defense to Class Action Waiver 

On the other side of the arbitration coin, practitioners 
should take note when drafting contracts or when 
seeking to enforce arbitration provisions, as the 
unconscionability defense to enforcement recently 
expanded in notable, questionable. While this analysis 
would not apply when federal law (i.e.: the Federal 
Arbitration Act) governs arbitration, contracts either 
exempt from the FAA and/or for which Washington 
law applies could be affected. 

In Oakley v. Domino’s Pizza, LLC, plaintiff Oakley 
brought class-wide claims under the Washington 
Minimum Wage Act (WMWA) and wage rebate act. 
Oakley was a delivery driver for Domino’s supply chain 
(not a pizza delivery driver), where Oakley delivered 
raw materials to franchise locations, and some routes 
required he cross state lines. When he began working 
for Domino’s, he signed an agreement to arbitrate any 
claims arising from his employment under the Federal 
Arbitration Act (FAA) and also waived his right to 
participate in class actions.2 Despite this, he filed a 
class action lawsuit asserting wage and hour claims 
on his own behalf and on behalf of a class of drivers.

Three issues were discussed by Division 1 of the Court 
of Appeals: (1) Whether the agreement was governed 
by State law or the FAA; (2) if not the FAA, whether 
the language directing that the FAA would apply was 
severable3, and (3) if State law applied, whether the 
class action waiver was unconscionable. The first two 

issues are beyond the scope of this article, 
but the written decision is certainly worth a 
close and critical read. Ultimately, the court 
found (1) the FAA could not apply due to 
the FAA §1 exemption for transportation 
workers, (2) the FAA language was 
severable, and (3) Washington law 
applied.  Then, the Court considered 

2  Notably, the contract, which allowed him 
to opt out, provided that except that if the 
prohibition on class-wide actions was deemed 
invalid, then the entire arbitration agreement 
“shall be null and void.”
3  The ultimate result made this 
determination unnecessary after the fact, as 
the contract itself required the arbitration 
clause to be severed. Finding severability did 
allow the Court to declare class action waivers 
unconscionable, however. 
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whether the arbitration provision was enforceable 
under Washington common law. 4 

With regard to enforceability, the Court disapproved 
the class action waiver contained within the contract, 
finding for the first time that such waivers are 
unconscionable under Washington law, and therefore 
unenforceable. Because the contract required it, the 
whole arbitration agreement was therefore stricken. 

To find a public policy necessary to establish 
unconscionability of the class action waiver, the Court 
looked to laws protecting concerted activities and 
collective bargaining. Interestingly, interpreting the 
National Labor Relations Act, the original source of 
“protected concerted activity” does not protect the 
right to participate in a class action.5  Nevertheless, 
the Court effectively equated class action litigation to 
collective bargaining, finding “class action suits uphold 
the same public policy.” No provision of Washington’s 
labor regulation, Title 49 RCW, prohibits class action 
waivers, however.  

One surprising factor in the Court’s analysis was 
that class actions are more profitable for plaintiffs’ 
attorneys. Oakley’s attorney claimed, and the Court 
found important, that the attorney would have been 
less inclined to take this case on an individual basis 
because it was a small claim and not lucrative enough. 
No mention was made of the fact that claims under 
the WMWA and wage rebate act include recovery 
of reasonable attorney’s fees. The inclusion of 
attorney’s fees in those statutes is expressly intended 
to make the claims viable, regardless of the 
amount of damages. Nevertheless, recovery 
of attorney’s fees provides insufficient profit 
motive for plaintiff’s attorneys, the Court 
seemingly found. The Court also questionably 
concluded that Oakley could not afford to hire 
an attorney, ignoring that such claims nearly 
always are litigated on a contingent basis.  
Defense attorneys should hope the “I won’t 
make as much money” argument do not 
become a trend. 

4  The Washington Arbitration Act excludes 
employment agreements, and therefore could not 
apply to this dispute. 
5  Epic Sys. Corp. v. Lewis, 138 S. Ct. 
1612, 200 L.Ed.2d 889 (2018).

Practitioner takeaways:

First, until the U.S. Supreme Court further clarifies 
what a “narrow” view of the “interstate commerce” 
exemption to the FAA actually means, any worker 
whose employment includes transportation of anything 
that has been out of state (for example, an Amazon 
“last mile” driver) could fall outside coverage of the 
FAA. The Federal Circuit courts are currently split on 
what level of interstate transportation is necessary to 
trigger the exemption. Counsel in employment actions 
should anticipate FAA exemption arguments in a 
broad scope of employment cases if transportation is 
part of the job description and arbitration is at issue.6 

Second, attorneys involved with class action claims 
within the state should carefully look at the choice of 
law provisions within any contract providing a desired 
basis for arbitration. If the choice of law provision 
unqualifiedly applies Washington law, or if there is 
no choice of law provision and Washington has the 
most significant relationship with the dispute, any 
class action waiver is at risk.  Clients relying on such 
contracts should be advised as such. 

Finally, attorneys drafting or reviewing contracts for 
employers in Washington who desire arbitration on an 
individual basis should ensure the contracts contain 

6  Interestingly, the same typical class of workers 
exempt from the FAA, truck drivers for example, 
are frequently found exempt from State regulations 
including wage and hour laws, due to Federal Aviation 
Administration Authorization Act preemption. 
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appropriate language that will allow the class action 
waiver to survive Washington’s courts. Specifically, to 
ensure such terms survive, Washington law should 
not be applied at least with regard to the arbitration 
agreement. For example, the language used in the 
contract at issue in Rittmann was as follows: 

These Terms are governed by the law of the 
state of Washington without regard to its conflict 
of laws principles, except for [the Arbitration 
agreement], which is governed by the Federal 
Arbitration Act and applicable federal law.

While the court in Rittmann ultimately found the FAA 
did not apply due to the exemption in §1 of the FAA, had 
the court found otherwise, this language would have 
been sufficient to enforce single-claimant arbitration. 
However, for practitioners dealing with contracts that 
uniformly apply Washington law, any class waiver in 
those contracts is at risk.

The Washington State Supreme Court has not 
weighed in on the issue, nor is there any statutory 
basis to declare class action waivers unconscionable, 
despite the fact that such issues have been litigated 
and legislated for decades. Whether this decision is 
repeated or rejected has yet to be seen, but defense 
attorneys can be sure that the plaintiff’s bar will be 
filing many amicus briefs if the issue is presented to 
the State Supreme Court. 
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“Reply All”:
Washington Takes a More Cautious Approach than the ABA

By Mark Fucile, Fucile & Reising LLP

The ABA recently issued an ethics opinion—Formal 
Opinion 503 (2022)—addressing “reply all” emails in 
the context of the “no contact” rule, ABA Model Rule 
4.2.  The ABA concluded that a lawyer who copies 
a client on an email to opposing counsel impliedly 
consents to the receiving lawyer using “reply all” in 
response.  The ABA opinion generated considerable 
notice in the legal media.  Washington lawyers, 
however, should be wary about relying unreservedly 
on the ABA opinion because the WSBA also recently 
issued an opinion—Advisory Opinion 202201 
(2022)—on the same topic that is considerably more 
cautious.  In this article, we’ll survey both.

The ABA Opinion

ABA Formal Opinion 503 notes that since email 
became the dominant form of communication 
between lawyers, “reply all” has raised a difficult 
question under the “no contact” rule:  if the sending 
lawyer copied the sending lawyer’s client, did that 
impliedly grant permission to the receiving lawyer 
to hit “reply all” when responding?  The ABA opinion 
surveys authorities nationally on this topic—including 
Washington’s recent opinion—and concedes that 
there are a variety of approaches on this point.  The 
ABA opinion, however, opts for a bright line 
rule:  as a general proposition, copying the 
client impliedly gives the receiver permission 
to use “reply all.”  The ABA opinion reasons 
that as between the sender and the receiver, 
the onus should be on the sender to inform 
the receiver that no permission is implied.

ABA Formal Opinion 503 includes several 
practice recommendations and qualifiers.  
The principal practice recommendation is 
to forward copies of emails to clients rather 
than copy them directly to avoid the implied 
authority issue altogether.  The primary 
qualifier is that the conclusion is limited to 
email and not paper mail because historically 
there was no implied consent with a paper 
letter.

The WSBA Opinion

WSBA Advisory Opinion 202201 takes a much more 
cautious approach.  Unlike its ABA counterpart, the 
Washington opinion does not assume that simply 
because opposing counsel has copied their client 
that a receiving lawyer has implied permission to use 
“reply all” in response.  

Rather, the Washington opinion suggests that the 
overall circumstances must be examined:

Whether consent may be “implied” in a 
particular situation requires an evaluation of 
all the facts and circumstances surrounding 
the representation, including how the 
communication was initiated and by whom; 
the prior course of conduct between the 
lawyers involved; the nature of the matter 
and whether it is transactional or adversarial; 
the formality of the communications; and the 
extent to which a communication from Lawyer 
B to Lawyer A’s client might interfere with the 
client-lawyer relationship. 

https://www.wdtl.org/article_content.asp?edition=2&section=26&article=126
https://www.wdtl.org/article_content.asp?edition=2&section=26&article=126
https://www.wdtl.org/article_content.asp?edition=2&section=26&article=126
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The Washington opinion also counsels that implied 
permission would be especially rare in litigation:

Lawyers in adversarial matters should always 
avoid communicating with other lawyers’ 
clients without express permission. Because 
of the contentious nature of adversarial 
proceedings, there is a greater risk that 
such communications could interfere with 
other lawyers’ relationships with their clients 
and serve to harm those clients’ interests. 
This is of special importance in criminal 
cases, and prosecutors should always seek 
express consent from defense counsel before 
knowingly cc’ing the defendant. 

In sum, while not categorically ruling out that 
permission can be implied through, for example, a 
course of conduct, the Washington opinion is far more 
circumspect than its ABA counterpart.  That caution 
is prudent.  Ethics opinions are advisory only and 
do not necessarily bind either courts or regulatory 
agencies.  The Washington Supreme Court in In re 
Carmick, 146 Wn.2d 582, 597, 48 P.3d 311 (2002), 
has emphasized that the purpose of the “no contact” 
rule “is to prevent situations in which a represented 
party is taken advantage of by adverse counsel.”  

Washington is not an outlier in its measured approach, 
with, for example, Alaska Bar Ethics Opinion 2018-1 
(2018) essentially taking the same tack.  Regionally, 
lawyers have also been disciplined for using “reply 
all”—with In re Trigsted, 32 D.B. Rptr. 208 (Or. 2018), 
a comparatively recent illustration from Oregon.
 
Summing Up

ABA Formal Opinion 503 offers prudent advice that 
lawyers are usually safer forwarding email traffic with 
opposing counsel to their clients rather than copying 
them directly.  But, given the risks in this sensitive 
area, WSBA Advisory Opinion 202201 offers equally 
prudent advice that a receiving lawyer should not 
assume, without more, that a sender has impliedly 
granted permission for the receiving to use “reply all” 
if the sender copied their client on the original email.

Mark Fucile counsels lawyers, law firms and 
legal departments throughout the Northwest on 
professional responsibility and risk management.  He 
has chaired the WSBA Committee on Professional 
Ethics, is the editor-in-chief of the WSBA Legal Ethics 
Deskbook and teaches legal ethics as an adjunct for 
the University of Oregon School of Law at its Portland 
campus.  He can be reached at 503.224.4895 and 
Mark@frllp.com.
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Gerrit Ayers Gets Defense Verdict in King County Superior Court!

Gerrit Ayers of the Law Office of Gerrit J. Ayers (GEICO Staff Counsel Tacoma) recently had trial against Doug 
Weinmaster and Brandon Pacher of Phillips Law before Honorable Judge Adrienne McCoy. The case involved 
disputed liability following a lane change. Defendant reported she had nearly completed a merge to the right 
while traveling southbound on I-5 under the convention center when the plaintiff merged left into the right front 
of their vehicle. Defendant’s point of impact was right front, plaintiff’s point of impact was left rear. The plaintiff 
testified she had never changed lanes since entering the freeway somewhere near Northgate.  

Plaintiff’s injuries consisted of sprain/ strain 
soft tissue injuries. After an emergency room 
visit, she completed approximately two to 
three months of mostly chiropractic treatments 
incurring $8,370.55 in specials.  Attorney 
Gerrit Ayers obtained a defense verdict at 
arbitration, and the plaintiff filed a trial de 
novo.  After two days of deliberations, the 
jury returned a defense verdict.  Since the 
plaintiff failed to improve her position at trial, 
the plaintiff is responsible for the defendant’s 
reasonable attorney fees and costs. 

As an added bonus, Phillips Law sought to 
withdraw the day after the verdict.  Defense 
counsel objected to their withdrawal.

Defense Win!
Gerrit Ayers, Law Office of Gerrit J. Ayers
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Tadych v. Noble Ridge - Washington Supreme Court Invalidates 
One-Year Limitation Period in Construction Contract

By Bill Cornell & Mike Slater, Preg O'Donell & Gillett

In a recent 5-4 decision, Washington’s Supreme Court held that a one-year limitation period in a construction 
contract was substantively unconscionable, and therefore, void, and unenforceable.  

In Taydych v. Noble Ridge Construction, plaintiff-homeowners brought defect claims against the general 
contractor, Noble Ridge Construction.  Prior to the work, the parties executed a construction contract that 
included a “warranty” provision, which provided in part:

Any claim or cause of action arising under this Agreement, including under this warranty, must 
be filed in a court of competent jurisdiction within one year (or any longer period stated in any 
written warranty provided by the Contractor) from the date of Owner’s first occupancy of the 
Project or the date of completion as defined above, whichever comes first. Any claim or cause of 
action not so filed within this period is conclusively considered waived.

Plaintiffs moved into the home in April 2014.  In February 2015, Plaintiffs claimed the home had shifted and 
they noticed out of level flooring.  Plaintiffs hired a construction expert to evaluate the owner’s claims.  The 
consultant also identified potential code issues associated with the ventilation system.  Plaintiffs brought these 
concerns to Noble Ridge within the one-year limitations period, and the contractor ultimately agreed to repair 
the uneven flooring.  

In the months that followed, Plaintiffs identified additional issues with the out of level flooring, and despite 
agreeing to perform additional repairs in January 2017, Noble Ridge did not return to the home.  

In April 2017, Plaintiffs hired another construction expert who performed intrusive investigations at the home and 
concluded the home suffered from significant construction defects including water intrusion, code violations, 
poor structural framing, and poor ventilation.  Plaintiffs thereafter commenced litigation against Noble Ridge. 

The trial court dismissed Plaintiffs’ claims based on the one-year contractual limitations period in the contract.  
The Court of Appeals also agreed the one-
year limitations period was enforceable and 
affirmed the dismissal. 

On appeal, the Supreme Court was asked to 
determine whether the warranty provision was 
substantively unconscionable.  Relying on 
earlier precedent in Gandee v. LDL Freedom 
Enters., Inc. 176 Wn.2d 598, 603, 292 P.2d 
1197 (2013), the Court recognized that a 
contract term is substantively unconscionable 
where it is “one-sided or overly harsh,” [s]
hocking to the conscience,” “monstrously 
harsh,” or “exceedingly calloused.”  

Initially, the Court noted that the shortened 
contractual period deprived Plaintiffs of 
the six-year construction defect statute of 

https://www.wdtl.org/article_content.asp?edition=2&section=26&article=120
https://www.wdtl.org/article_content.asp?edition=2&section=26&article=120
https://www.wdtl.org/article_content.asp?edition=2&section=26&article=120
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limitations provided by RCW 4.16.310.  The Court found that the statute created a policy which balanced the 
relative interests and rights of contractors and homeowners, whereas the contract’s shorter limitation period 
benefitted only the contractor. 

In addition to substantive unconscionability, the Court also analyzed the contract’s terms under the multi-factor 
procedural unconscionability test provided in Burnett v. Pagliacci Pizza, Inc., 196 Wn.2d 38, 54, 470 P.3d 486 
(2020).  The Court found that Plaintiffs were laypersons, and Noble Ridge drafted the contract.  The holding 
further provided there was no indication the one-year limitation provision was bargained for, negotiated, or that 
any specific consideration was paid.  

Impact

While the Court ultimately invalidated the one-year limitation period set forth in the contract, the Court did not 
go so far as to hold that any limitations period shorter than the six years allowed by RCW 4.16.310 is invalid 
per se.  

In fact, the holding gives guidance for drafting contracts with a shorter limitations period that are more likely 
to be enforced.  Specifically, any terms which provide for a shorter limitations period should stand alone and 
be clearly separated from other unrelated terms.  Similarly, language affirming that a shorter limitations period 
was specifically bargained for, negotiated, and separate consideration was paid (supported by evidence of the 
same) will likely tip the scales in favor of enforceability.  

The majority’s reasoning highlights that while one-year limitations periods are not per-se unenforceable, such 
provisions will certainly be subject to closer scrutiny from Washington courts moving forward.

Bill Cornell is a member of Preg O’Donnell & Gillett and a mediator with Pacific ADR.

Mike Slater is an associate at Preg O’Donnell & Gillett
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Megan Coluccio, Salim Lewis, Ann Trivett, and Stu 
Cassel recently obtained a defense verdict for the 
City of Yakima, the former City Manager, a former 
Deputy Fire Chief, and a Fire Code Inspector in a 
federal jury trial in the Eastern District of Washington. 

In 2013, the City of Yakima renewed its fire inspection 
program under the new City Manager, after it had 
been subject to budget cuts.  The Yakima Fire 
Department took over the inspection program and 
set out to inspect every public building in the City.  
When performing a fire code inspection, inspectors 
specifically look for hazards that can cause injury to 
people or loss of property in public buildings.  

The plaintiff owns a business in Yakima that occupies 
two buildings built in the 1920s.  Since 2001, he 
has been vocal against certain City projects.  In 
the 2012-2013 timeframe, the City hired a new City 
Manager and looked to reinvigorate the downtown 
area after the 2008 recession.  Plaintiff opposed the 
project.  In November 2013, the plaintiff attended a 
public meeting about the project and asked the City 
Manager questions.  Later that day, a Fire Code 
Inspector arrived at the plaintiff’s business for a fire 
code inspection.  Several violations were found and 
documented, and a date was set for a compliance 

Defense Win!
Megan Coluccio, Christie Law Group

reinspection.  Prior to the inspection, neither the 
Fire Code Inspector nor Deputy Fire Chief had ever 
heard of the business or the plaintiff, nor were they 
aware of the plaintiff’s opposition to the City’s plan to 
reinvigorate the downtown area.  Later that same day, 
the plaintiff attended a City Council meeting and spoke 
in opposition to the plan to reinvigorate the downtown. 

Plaintiff did not correct the fire code violations or 
allow the Fire Department to complete a compliance 
reinspection.  After repeated efforts to complete the 
compliance reinspection, the matter was turned over 
to the City Attorney’s Office in February 2014 and 
reviewed by the criminal division.  A criminal complaint 
was filed against the plaintiff for refusing to allow a fire 
code inspector to inspect his business.   After plaintiff 
filed a second motion to dismiss in late October 2014, 
the prosecutor decided to dismiss the case rather 
than potentially risk losing at trial because of “muddy 
facts.”

The plaintiff business owner sued the City and 
employees claiming civil rights violations, including 
First and Fourth Amendment retaliation, wrongful 
prosecution under the Fourth Amendment, due 
process violations under the Fourteenth Amendment, 
and ratification and final policy maker claims under 

Monell, in addition to state law claims for civil 
conspiracy and malicious prosecution.  At 
summary judgment, the Court dismissed the 
Fourth and Fourteenth Amendment claims, 
the ratification theory under Monell, and the 
First Amendment claims against the Deputy 
Fire Chief and Fire Code Inspector, finding 
they were just doing their jobs and had no 
knowledge of plaintiff’s protected speech.    

The case went to trial based on the First 
Amendment claim against the former City 
Manager and the City only, as well as well 
as state law claims for civil conspiracy and 
malicious prosecution against the three 
individual employees.  The trial lasted one 

https://www.wdtl.org/article_content.asp?edition=2&section=26&article=125
https://www.wdtl.org/article_content.asp?edition=2&section=26&article=125
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week.  The jury deliberated for a half day, returning a unanimous verdict in favor of the City and the three 
individuals.  

Megan M. Coluccio
Megan is a partner at Christie Law Group.  Licensed in Washington and Oregon, she has extensive experience 
defending corporations and local entities and focuses her complex litigation practice on civil rights, product, 
professional, and municipal liability cases, often involving premises liability, road design claims, and catastrophic 
injury or wrongful death claims.  Megan is known for her creative strategic approach and case analysis.  She is 
results-oriented and prides herself on providing solutions and resolutions to clients at all stages of the litigation 
process.  

Welcome New WDTL Members!
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Carey Gephart, LeGros Buchanan & Paul
Jessika Gonzalez, Davis Rothwell Earle & Xochihua
Andrew Gustafson, Lee Smart
Sylvia Hall, Mix Sanders Thompson, PLLC
Jason Harrington, Preg O'Donnell & Gillett
Katherine D. Hekstra, Hellsell Fetterman
Sophie Horton, GEICO
Deanna Hull, FAVROS Law
Susan Kim, Lee Smart P.S. Inc.
Jacob Mark, Kirkpatrick & Startzel, P.S.
Aidan Patrick Mathis, Kirkpatrick & Startzel, P.S.
Katie Merrill,  Kirkpatrick & Startzel, P.S.
Brian C. Nadler, Schlemlein Fick & Franklin, PLLC
Ryan James Roberts, Bullivant Houser Bailey PC
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Christopher Roess, Todd A. Bowers & Associates
Pardies Roohani, Meyer, Fluegge & Tenney, P.S.
Sarah Christine Schweitzer, Allstate Insurance Company
Mia Stigler, Bullivant Houser
Amme  Christine Verbarendse, Anderson Hutner Law Firm, P.S.

https://www.wdtl.org/article_content.asp?edition=2&section=25&article=111
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