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In Jerymaine Beasley v. GEICO, 508 P.3d. 212, 2022 WL 1151426 
(Wash App. Apr. 19, 2022, published in part), Division II of the court of 
appeals held “actual damages” under the Insurance Fair Conduct Act 
(“IFCA”) specifically include noneconomic damages (a component of 
which is emotional distress damages), a ruling completely at odds with 
and likely the death knell of Schreib v. Am. Family Mutual, 129 F. Supp. 
3d 1129 (W.D. Wash. 2015). In Schreib, Judge Robart of the Western 
District of Washington analyzed IFCA “actual damages” as a matter of 
first impression and expressly found it did not include emotional distress 
damages. The Schreib court considered the following in reaching this 
conclusion:

•	 The term “actual damages” under IFCA is not subject to a plain 
language interpretation and is therefore ambiguous

•	 Because the term is ambiguous, the court looks to legislative 
history for “clear direction from our legislature”

•	 The court reviewed hundreds of pages of transcripts on IFCA 
legislative hearings and found just three statements on “emotional 
damages,” all of which were from the same person, who was not 
a legislator 

•	 These “stray statements” did not rise to “clear direction from our 
legislature” so the court next considered IFCA’s requisite degree 
of culpability

•	 IFCA provides a reasonableness (negligence) standard. Because 
the statute does not concern intentional torts, and under White 
River Estates v. Hiltbruner, 134 Wn.2d 761 (1998), emotional 
distress damages are available only for intentional torts, no 
emotional distress damages are recoverable under IFCA.

Beasley turned this analysis on its head. Two months after Schreib, 
the Washington Supreme Court affirmed Segura v. Cabrera, 362 P.3d 
1278 (2015). The Beasley court relied on the Supreme Court’s Segura 
decision to find the Supreme Court had moved away from Hiltbruner’s 
intentional tort test, and to rule noneconomic damages (a component of 
which is emotional distress damages) were expressly available as “actual 
damages” under IFCA. The Beasley court noted the contrary ruling in 
Schreib did not bind it, and that since IFCA has no federal counterpart 
Schreib was particularly irrelevant. Id. at 220. The Beasley court ruled:
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•	 Segura shows the intentional tort test of Hiltbruner no longer applies
•	 The term “actual damages” is ambiguous (agreeing with Schreib on this point)
•	 Because “actual damages” is ambiguous, and the legislative history of IFCA demonstrates the act was 

intended to protect insureds, provide them new remedies and in part serve a punitive purpose, “actual 
damages” includes noneconomic damages

•	 “Noneconomic damages” are “subjective, nonmonetary losses, including, but not limited to pain, 
suffering, inconvenience, mental anguish, disability or disfigurement incurred by the injured party, 
emotional distress, loss of society and companionship, loss of consortium, injury to reputation 
and humiliation, and destruction of the parent-child relationship.” See RCW 4.56.250(1)(b).

Id. at 224 – 225. The Beasley court reversed the trial court which had, following Schreib, ruled the UIM insured 
could not recover emotional distress damages under IFCA. 

The court disagreed with Beasley that the trial court could simply treble the jury’s bad faith award to reach 
a new IFCA award, noting while an IFCA violation necessarily constitutes bad faith, bad faith claims do not 
necessarily include IFCA violations: 

Although some insurance bad faith and IFCA claims could overlap, it is possible that some of an 
insurer's self-serving actions or violations of insurance regulations may not ultimately result in 
the unreasonable denial of a claim and, thus, would establish only an insurance bad faith claim. 
Because the claims may differ, the damages could also differ. And because the damages under 
each category of claim are not necessarily the same, we cannot presume that the bad faith 
damages the jury awarded also were caused by the IFCA violations. Accordingly, we hold that 
merely tripling the bad faith noneconomic damages is not an appropriate remedy.

Id. at 226. The Beasley court remanded the matter to the trial court to determine emotional distress 
damages under IFCA. 

Schreib held an insured could not recover emotional distress damages under IFCA; Beasley holds an 
insured may recover emotional distress damages and all other forms of noneconomic damages under 

IFCA.

In the unpublished portion of the 
decision, the Beasley court found 
the UIM insurer had violated IFCA by 
refusing to pay the undisputed amount 
of the claim (in that case, the amount 
offered) to the insured.

Post Beasley, at least UIM insurers are 
in a brave new world where the Court of 
Appeals has held that all noneconomic 
damages – including but not limited 
to emotional distress damages – are 
available to an insured who can show 
the insurer violated IFCA. 

And, although this portion of Beasley 
is currently unpublished, insurers may 
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now expect to  face increased claims by fault-free UIM insureds asserting that an insurer who fails to 
promptly pay the undisputed amount of its insured’s claim has violated IFCA by  unreasonably denying 
coverage or payment of benefits.

Stephanie Anderson has advised insurers on all manners of coverage and alleged bad faith in Washington since 1992. She 
has successfully tried to verdict both coverage and bad faith cases, including a federal court multi-million dollar covenant 
judgment settlement case in which the jury found no bad faith.
     

Defense Win! - Smith Freed Eberhard

Court Dismisses Defamation Action with Prejudice

In Jesse Robbins v. Vietnamese Today News, LLC, Joy Lee from Smith Freed Eberhard represented a 
local Vietnamese newspaper in Seattle, Washington.  According to the Complaint, Plaintiff was a single 
counter-protestor at an October 17, 2020, political rally organized in support of Donald Trump and other 
political candidates.  While at this rally, Plaintiff was involved in a physical altercation with an individual, 
leading Plaintiff to “use physical force to defend himself” against this individual. Thereafter, two consecutive 
articles about this event were published in this local newspaper. Plaintiff disputed the characterization of 
his involvement in the incident and alleged information contained in the two publications were false and 
defamatory.  Specifically, Plaintiff alleged the publication made an accusation and implication about his 
involvement in the communist party and foreign governments.  As a result, Plaintiff alleged seven causes 
of action against her client: (1) defamation; (2) defamation per se; (3) false light; (4) outrage; (5) intentional 
infliction of emotional distress; (6) negligence; and (7) civil conspiracy.   In response, Ms. Lee filed a Motion 
for Summary Judgment arguing that all of Plaintiff’s claims 
failed as a matter of law because the articles contained 
protected speech under the First Amendment.  Specifically, 
Ms. Lee argued that an allegedly defamatory statement 
must be a statement of fact, not a statement of opinion, “and 
rhetorical hyperbole and statements that cannot reasonably 
be interpreted as stating actual facts [arguing this was the 
case here] are protected under the First Amendment.”  After 
hearing oral arguments from both sides, Ms. Lee received an 
order later that day granting her motion and dismissing the 
case with prejudice.
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A Juror’s Perspective on Zoom
By Gabriella Wagner

Shareholder, Wilson Smith Cochran Dickerson

While using a kitten filter is still not generally acceptable for a legal proceeding, the Zoom platform does offer 
substantial advantages which cannot be replicated in a courtroom. This begs the question: are pants-optional 
legal presentations from the comfort of one’s office the best way forward. My vote is, resoundingly, yes. 

Having tried two cases remotely this year—first to a judge and then to a jury of twelve—I have very strong 
opinions on the merits of Zoom. But I am aware of my bias, rooted in my personal successes and failures, and 
I realize my opinions are far from representative. Thus, I sought feedback from a Juror who was particularly 
engaged throughout my second trial, to see which opinions we shared and where we were divided. She 
graciously allowed me to interview her. 

For us both, appearing over Zoom was a far more comfortable experience than appearing in person. She 
did not have to leave her home, battle traffic, and endure a day in downtown Seattle—a prospect that sparks 
fear in even the longest-term residents of the area. I did not have to cart stacks of binders all over town. More 
profoundly, I did not have to start each day with the fear and anxiety that overcomes me when—even after a 
decade of practice—I enter a courtroom. 

The luxuries of comfort and convenience allowed us both—and counsel and jurors at large—to be more 
thoughtful than we might have been were we not in the safety of our own space. Not only were we able to be 
ourselves, but our gaffes were shared. We took turns on accidental mute, as blank screens, and in the wrong 
“Zoom room.” The remote appearance of every participant in the trial—save for our Judge—gave the process 
a collaborative air which offset the fact that we were spending every day of those two-weeks doing something 
that would not have been our first choice.

The differences between the Juror’s perception and mine, with respect to certain components of trial, were 
largely superficial.  While I noticed the backgrounds behind each speaker, she and her colleagues largely 
did not. My children’s extraordinary artistic talent—evident from the masterpieces hanging in my office—did 
not come up even once in the deliberations room. None of the jurors found a key fact witness highly suspect 

as a result of her choice in wallpaper (as I 
had). Nor did they care whether the medical 
experts testified from anything remotely 
resembling a medical facility. Meanwhile, I 
cringed at the disheveled setting from which 
our doctor provided his case-breaking (or so 
I thought) opinions. 

There were two exceptions to the jurors’ 
indifference in this regard. First, they thought 
it odd that opposing counsel was appearing 
from a courtroom (he wasn’t; it was an 
elaborate background prepared in his office). 
Second, they were distracted by the blurry 
background that his co-counsel chose. The 
spaces from which counsel and witnesses 
participated—our homes, our offices, and 
everything in between—highlighted our 
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humanity and vulnerability, and put us on common ground with the jurors (as many of them were sharing a 
glimpse into their own lives through the screen). Blurring or presenting this as anything other than it was—a 
group of people recalibrating from an event that has affected us all—created a slight disconnect. 

The backgrounds had little impact on the jury, as it turns out, because they were listening intently to what each 
witness said. In this regard, there was little lost over Zoom that would have been captured in person. Amazingly, 
the Juror reported that she and her colleagues picked up on Plaintiff’s traits, including those essential to our 
defense theme, even before we cross-examined her. They immediately recognized her tendency to prolong 
and exaggerate certain aspects of her life, a habit that was later corroborated by our neuropsychologist. 
Similarly, they picked up on the unfavorable traits afflicting my client, despite my best efforts to question 
around them. Simply put, regardless of the separation and highly technologized presentation, the jurors saw 
the key witnesses for exactly who they were. 

Consistent with their surprising ability to discern authenticity in the witnesses, any attempt at “folksiness” (e.g. 
self-deprecation, slang, references to the “Cougs” versus the “Huskies,” etc.) was unappreciated over Zoom. 
This suited me well as I inadvertently adopt the personality of a raisin when confronted with a camera. But for 
my more experienced opposing counsel, the techniques he employed to engage “the room” fell flat. Rather 
than appearing relatable, he came off as inexpensive and desperate. Without the benefits of direct eye contact 
and targeted gestures, he seemed unpolished, in a way more tragic than delightful. In short, don’t try this move 
over Zoom. 

On the more technical side, a number of the experts for both parties presented by perpetuated testimony. 
While this is suboptimal in a live trial setting, the disparity was far less apparent when the entire proceeding 
was viewed on a screen. The Juror felt there was no inherent benefit to “live” testimony. Regardless of whether 
the doctors were testifying contemporaneously or by pre-recorded and edited video, the jury stayed equally 
engaged (or equally disengaged, which became apparent when our Judge interrupted the testimony for a “two-
minute stretch break.”). This was a surprise to me. Unlike the Juror’s perception, I found the live testimony far 
more riveting; perhaps the product of knowing exactly which 
cringe-worthy moments loomed in the recordings. 

The most validating commonality I found with the Juror was 
the revelation that the tedium I felt while listening to hours 
(and hours) of questioning from opposing counsel to endear 
Plaintiff to the jury was not mine alone. I feared at times I had 
been too concise, setting only the most spartan stage for my 
questioning and perhaps not building enough context for the 
punches that I hoped to land. And while I did not land them all, 
my interview confirmed that I gained more than I lost by being 
brief. Several of the jurors had been through murder trials with 
less character-building despite there being far more at stake. 
At the end of the day (or in this case, the two weeks), the jury 
was resentful of the time taken from them for a trip-and-fall 
accident and, as I had heard can happen, this worked against 
Plaintiff. 

Finally, though not unique to Zoom, it is worth mentioning 
the facts most impactful to the jury in assessing the brain 
injury claim central to the trial. Most notably, the jurors were 
unconcerned that the defense medical doctors had never 
personally examined or treated Plaintiff. The many quips by 
Plaintiff’s counsel to discredit them on this basis were more 
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alienating than inspiring. Similarly, their fees for providing forensic services were a non-issue (although the 
matter was in King County, where high professional fees are not uncommon). In fact, it was not the expert 
opinions at all—on either side—that influenced the jury’s evaluation. The Juror with whom I spoke noted that 
the experts simply contradicted one another, leaving it to her and her colleagues to weigh the facts and draw 
conclusions. 

In this regard, what was missing had more impact than what was there. Plaintiff had not reported symptoms 
of a brain injury in the first hours, days, or weeks after the accident. She sought treatment from a variety of 
providers in a variety of fields, with no communication or continuity (such that there was no one, aside from 
her, quarterbacking her care). Her testimony as to her past and present limitations was inconsistent with the 
testimony provided by her friends. And her reports of lasting symptomology simply made no sense. It was what 
was missing—in terms of consistency and logic—that resonated with the jurors. In the end, the jury responded 
to the seven-figure plea from Plaintiff’s counsel, with a split liability finding and a verdict well below six figures. 

In sum, if given the choice, I will choose a Zoom trial over a live trial every time. I was more relaxed; the jury was 
more relaxed; the witnesses were more relaxed. Because of this, the presentation seemed more authentic, 
the playing field was more even, and the result—shoving my keen bias aside—was absolutely the right one.

Gabriella Wagner focuses her practice on construction defect litigation, catastrophic personal injury defense, commercial litigation, 
defense of owner associations, and chiropractic malpractice claims. With an undergraduate degree in chemistry, Gabriella can 
convey complicated concepts in terms a jury can easily understand, laying the foundation for favorable verdicts.

Welcome New WDTL Members!
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Shane Brady Simmons, Sweeney Freimund Smith Tardif
Matthew Rory Sturtevant, Gillaspy & Rhode, PLLC
Erik John Swedstedt, Betts Patterson & Mines P.S.
Trinh Tran, Sebris Busto James
Kelly Wilson, FAVROS Law 
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Defense Win! - Clement & Drotz + Smith Freed Eberhard

Court Dismisses Negligence Action Against a General Contractor in a Post-Vargas World

In Liborio Vallin v. Rush Commercial Construction, Inc., Melody Retallack of Clement & Drotz, PLLC and 
Joy Lee of Smith Freed Eberhard jointly represented the general contractor in a construction site accident 
case where the Plaintiff fell from a height of just under 10 feet resulting in paraplegia.  As a result, Plaintiff 
alleged negligence against the general contractor.  In response, Ms. Retallack and Ms. Lee filed a Motion 
for Summary Judgment arguing that under Vargas, the general contractor was not disputing the fact that 
general contractors have a common law non-delegable duty to ensure compliance with safety regulations 
for the protection of all employees at the worksite, including the employees of a subcontractor.  Rather, what 
they were disputing was what that “compliance” looked like for the general contractor per the applicable 
safety regulations and standards.  And in this case, they argued the general contractor complied with those 
safety regulations and standards and therefore did not breach any duty owed to Plaintiff that would have 
proximately caused his injuries. 

The crux of Plaintiff’s argument rested on the unsupported assertion that as the general contractor, it had 
a duty to supply Plaintiff with a “retractable lifeline” while he was doing leading edge work at a height of 
less than 10 feet when he fell.  However, fall protection under WAC 296-155-24611 (the standard cited by 
Plaintiff’s expert) is only required at “ten feet or more.”  Ms. Retallack and Ms. Lee argued that Plaintiff’s 
expert, was suggesting that for the general contractor this code somehow applied differently and meant 
“approximately” 10 feet—despite offering zero basis for this opinion.  Here, they argued, Plaintiff’s expert 
was simply taking the WACs and creating exceptions for Plaintiff and the general contractor in its application.

After hearing oral arguments from both parties, Judge Nicole Phelps granted the general contractor’s 
Motion for Summary Judgment in its entirety, dismissing Plaintiff’s claims against the general countractor 
with prejudice.  While issuing her oral ruling, Judge Phelps acknowledged the nature of Plaintiff’s injuries 
to be catastrophic but could not “in good conscience find that a genuine issue of material fact remained for 
the jury.”  She further advised that the WAC for fall protection requirement pointed out by Plaintiff’s expert 
is specific to 10 feet.  “To apply it in this case just because it is just under 10 feet, would create a slippery 
slope.  This is a specific WAC not a broad WAC, and it is not the Court’s job to figure out legislative intent on 
making it a 10 feet requirement.”
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Decrypting First-Party Coverage Issues for Digital Assets
By Christina Anh Ho

With the increase in Americans holding digital assets1, the likelihood insurers who write homeowners’ policies 
will encounter property claims involving them is ever increasing.  This is true even though at the time such 
polices were underwritten, the insurer was unlikely to have considered that the policy could apply to digital 
assets. As such, insurers should analyze their policies to determine whether digital assets would fall under 
personal property coverage.  The lack of clarity as to classification regarding many digital assets is important 
to consider in analyzing coverage of cryptocurrencies and NFTs. The case law and regulatory guidance as to 
this asset class is constantly evolving. 

There is one United States case that addresses whether a type of cryptocurrency, Bitcoin, should be 
classified as currency or property under a homeowners’ policy. In the Ohio Court of Common Pleas, in a case 
of first impression, Kimmelman vs. Wayne Ins. Group, Franklin County Court of Common Pleas Case No. 
18CV001041 (2018), the Court held Bitcoin was considered property  – not currency.  Kimmelman involved 
a dispute between an insurer and their insured regarding coverage under a homeowner’s policy for stolen 
Bitcoin. The insured suffered a $16,000 loss. The insurer took the position that Bitcoin was subject to the $200 
policy limitation for currency. The Court held virtual currency is property and the policy limitation for currency 
did not apply. In arriving at its holding, the court looked to the IRS’s classification of virtual currency.   The IRS 
defines virtual currency as property “for tax purposes.” See also IRS Notice 2014-21.

Courts in international jurisdictions have also classified cryptocurrency as property – however in doing so, 
those courts looked to whether cryptocurrencies at issue met the definition of property in their respective 
jurisdictions. See CLM vs. CLN, SGHC 46  (General Div. of Singapore High Court 2022), Ruscoe vs. Cryptopia 
Ltd. (in liq),  NZHC 728 (New Zealand High Court 2020).  
Therefore, it appears cryptocurrencies held by an insured would, if courts in the U.S. follow the reasoning in 
Kimmelman, be personal property, subject to the personal property limits. It is important to note, Kimmelman 
involved Bitcoin, which many investors and crypto industry experts believe is set apart from other types of 
cryptocurrencies.  In the future, as more litigation addresses the issue, it would be reasonable to expect an 
attorney could make the argument that whether a cryptocurrency is considered property over currency will 
depend on the specific attributes of the cryptocurrency. However, the argument has not yet been made and 
courts have not yet addressed that issue.

The distinction between Bitcoin, as well as 
Ethereum, has already been made in the 
context of opinions regarding securities 
set forth by the Securities and Exchange 
Commission (“SEC”). As to Bitcoin and 
Ethereum, the SEC has found those assets 
are not securities. However, there are no 
rulings as to other cryptocurrencies. A well-
known case is ongoing regarding this issue 
as it relates to a cryptocurrency issued by 
Ripple Labs, XRP. See SEC v. Ripple Labs, 
Inc., et al.

1  Digital assets as used in this article refers to crypto 
currencies and non-fungible tokens (“NFT”). However, the focus 
of this article is on cryptocurrencies.  
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As of March 2022, there exist over 18,000 different cryptocurrencies in circulation, but no SEC ruling as to 
whether they would be considered securities. Understanding the test for determining whether a cryptocurrency 
is a security is important to a full analysis of coverage under a standard homeowners’ policy because many 
policies have dollar limitations under personal property coverage for securities.  

An example of this language is below: 

Special Limitations on Certain Property 
We will not pay more than the following amount for each category in any one loss. These 
limitations do not increase the amount of insurance under COVERAGE C – PERSONAL 
PROPERTY. 
***
2. Securities2.  $5,000 for securities, checks, cashier’s checks, traveler’s checks, money 
orders and other negotiable instruments, accounts, bills, deeds, evidences of debt, letters 
of credit, notes other than bank notes, passports, stamps at face value, and tickets.  

The term “securities” is almost never defined in insurance policies, meaning any court interpreting the policy 
would likely look to the Howey test, which is used to evaluate whether a cryptocurrency is a security. The 
Howey test determines whether a transaction qualifies as an “investment contract,” and therefore would be 
considered a security and subject to disclosure and registration requirements under the Securities Act of 1933 
and the Securities Exchange Act of 1934. See SEC v. W.J. Howey Co., et al., 328 U.S. 293 (1946).  Under 
the Howey test, an investment contract exists if there is an “investment of money in a common enterprise 
with a reasonable expectation of profits to be derived from the efforts of others.” Many cryptocurrencies have 
the potential to meet the definition of securities. However, it is always important to look to the specific policy 
language, the attributes of each cryptocurrency and the applicable case law in one’s jurisdiction. 

While some insurers have taken steps to create digital asset specific insurance and many mainstream insurers 
are exploring options for policies or endorsements that will insure such assets, the development of these 
options will take some time. 

A solution, which is likely to come in the future, is an endorsement which specifically addresses coverage 
for digital assets and places appropriate parameters on coverage of such assets. The endorsement should 
contemplate whether other insurance policies are available to cover the loss –be it an excess policy or 
insurance via a cryptocurrency exchange3. Last, the endorsement should be drafted by attorneys familiar with 
digital assets, as well as the classification issues surrounding them. 

2  Notably in this particular homeowners’ policy, “securities” were not defined. 

3  Some centralized crypto exchanges such as Coinbase provide crime insurance which protects a portion of digital assets held across their storage 
systems against losses from theft. However, Coinbase specifically states “our policy does not cover any losses resulting unauthorized access to your person 
Coinbase or Coinbase Pro account(s) die to a breach or loss of your credentials.” See https://www.coinbase.com/legal/insurance.

Christina Anh Ho is a WDTL member. Her practice includes assisting insurers with examinations under oath in Washington, Oregon 
and California, as well as handling first-party coverage and bad faith litigation in Washington and Oregon.  Her practice also includes 
third-party litigation in Washington and Oregon.
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Q&A Interview with Judge Matthew Williams
By Rachel Reynolds, Lewis Brisbois Bisgaard & Smith, LLP 

Rachelle Stefanski, Pacifica Law Group

1.	 What challenges have there been to the bench for conducting remote trials?

We faced challenges at each step of trial as we moved through the process of figuring out how to keep trials 
going during the pandemic. Fortunately, we have had terrific partnerships with the members of the bar and 
our staff.

The biggest challenge has been our own preconceptions. We have a 200+ year history of in- person oral 
advocacy. Most of us know no other way of conceptualizing how a justice system can work. Pandemic forced 
us to consider and to try technology solutions that we had never considered and it required us to move well 
beyond our comfort zones. Along the way we learned that most of our preconceptions about the challenges 
and benefits of remote trials were incorrect.

Many of the things we learned are completely counter-intuitive to those of us that spent our careers in the 
courtroom. We learned that we could create a MORE inclusive and diverse space. We learned that most 
jurors (and attorneys) are able to focus and be attentive with (ironically) fewer distractions than if they were in 
the courtroom. We had to learn to pay attention to subtle tells or “micro-expressions” rather than overt body 
language.

We had to learn the video platform technology AND we had to create internal and external training on both 
the technology platforms. We had to learn how trial techniques are just a little bit different than in person 
techniques (especially exhibit handling). And most important, we had to make sure that our use of technology 
supplemented our in-court operations, rather than replaced them.

2.	  What changes has the bench had to make to prepare for each remote trial?

One big change was making sure that the parties (and the court) were ready for both remote jury operations 
and remote exhibit handling. The pre-trial conference and order detailing the trial processes took on heightened 
importance in every case. Now, our standard 
pre-trial order is sixteen pages long and it 
details everything from exhibit filing and 
handling, submission of questions for the 
case specific juror questionnaire, voir dire 
procedures, as well as video court practices 
and norms.

Our judges and bailiffs have to work closely 
with our Jury Department and have become 
much more involved in the pre-voir dire 
process, to include the transmission of the 
juror questionnaire, compilation of results, 
and management of the voir dire panels.

Our judges and bailiffs work proactively with 
the Clerk’s office and counsel to make sure 
that exhibits and depositions are properly 
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filed.

Finally, our judges and bailiffs have to make sure that the video meeting is up, and we have to have back-up 
plans in place in case one or more participants loses connectivity (which doesn’t happen nearly as often as 
you might think).

3.	  Has the advent of remote voir dire changed the composition of the venire or jurors? How so?

We worked hard to make sure that our processes did not exclude anyone from jury service. Our procedures 
really just ADDED the opportunity for jurors to participate remotely. We gave a lot of thought and built several 
alternatives for jurors who (for whatever reason) were unwilling or unable to participate remotely.

As a result, our judges uniformly report a significant increase in the diversity of our jury pools and the individuals 
who wind up selected to serve on the jury. These anecdotal observations seem to be supported by preliminary 
studies that are currently underway by outside organizations.

When you stop and think about the socio-economic divide, these results make sense. More people own a 
cell-phone than own a car or even a bus pass. It is easier for an hourly worker who is struggling to make ends 
meet to participate in a pre-scheduled, 90-minute voir dire session, rather than to have to take two days off 
from work, come down to the court-house, and wait on the convenience of the attorneys and the judge.

When we talk about the composition of jury pools, we need to remember the impact of pandemic itself. Health 
care workers, teachers, and many other professions are in short supply. Parents are struggling with child care. 
Many workers lost their jobs, or have finally found new ones and can’t afford to take off the time necessary to 
serve on a 2-6+ week trial. This effect isn’t a result of remote trials, just the effects of these very difficult times 
we are all going through.

4.	  What feedback have you received from jurors regarding remote voir dire?

Generally, they like it. A lot.

They feel safer in answering person questions because they are in their own space. They like the fact that 
people can’t talk on top of each other to the same degree they can during in- person voir dire. I’ve had several 
jurors say that they feel more respected by the attorneys and by other jurors.

They like it when lawyers reference the 
information that has already been collected 
in jury questionnaires rather than asking 
“raise your hand” type questions. They like 
the fact that they get to participate more with 
questions directed to them as individuals. 
They don’t like it when the lawyers try to 
argue with them or give them lectures (but 
that is true during in- person voir dire as well).

A few jurors prefer in-person voir dire. 
Usually, this is because they are unfamiliar 
with the video platform. However, it seems 
that this discomfort is becoming less of an 
issue as pandemic continues. Regardless, 
we accommodate them. For those jurors, we 
make sure that they have the opportunity to 
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come to a courthouse and participate from the courtroom.

The main thing the jurors seem appreciate is how respectful the remote process is of THEIR time. They have 
a defined time to be available. They don’t have to commute. They don’t have to find parking or worry about a 
bus connection. They don’t have to sit and wait doing nothing. They don’t have to worry about safety issues 
when they come into the alien environment that most courthouses represent to anyone who doesn’t work 
here.

5.	  What are the most effective techniques you have seen for remote trials?

Understanding the Visual Field: When an attorney is trying a remote trial, they (and their client…and the 
witness) are sitting about three feet from each juror. The jurors can SEE them. In detail.
I’ve had jurors comment about the “micro-expressions” of the witnesses, the lawyers, and the clients. So, its 
important for attorneys to be aware of, and to manage, that visual field.

It’s also important to remember that the virtual space is much more intimate than the physical courtroom. 
Aggression and theatrics do not play well. In a courtroom aggressive examination directed at a witness isn’t 
perceived by the juror as being directed at THEM. In a remote trial, the juror sees what the witness sees.
However, substance and civility play very well. Attorneys find that when they “control the visual” of the remote 
trial, they are better able to focus jurors on substantive issues. They just remember to “see” the trial from the 
perspective of the juror.

Preparation: Practice, Practice, Practice!

Know the video platform and learn how to seamlessly share your exhibits. Jurors are understanding, but they 
don’t like it when the attorneys (or the Court) fumble with exhibits. The best presenters have PLANNED their 
examination and exhibits. They have exhibits ready to screen share as soon as they have permission. They 
have thought through how they will transmit, file with the court, show a witness, and authenticate exhibits on 
cross examination (these 5 methods are covered in our training videos!).

The best presenters have tested their devices and connection, 
as well as the devices and connections of their witnesses. 
They have thought about the visual they (and their witness) 
present.

The best presenters USE their exhibits with their witnesses, 
so that the jury can follow the substance of the testimony 
both audibly and visually.

6.	  Have you seen a change in how parties are 
presenting their evidence? If so, what kind of 
changes?

Absolutely. As lawyers gain more experience, fewer and 
fewer are trying to replicate the courtroom experience by 
standing at a podium in their offices. Lawyers are starting 
to make greater use of the intimacy of the platform and the 
experience. Lawyers are starting to take greater CONTROL 
over the visual that they (and their witnesses) present.
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7.	  What changes have you observed regarding trial preparation for attorneys?

Greater planning around voir dire and exhibits handling are the top preparation changes.

The jury questionnaire gives lawyers a lot of case specific information about each juror. We let the lawyers have 
input as to what is asked in that questionnaire. More prepared lawyers try to get their “targeting” questions in 
the questionnaire, so they don’t have to ask “raise your hand” questions to the panel.

So instead of saying “everyone who has made a claim for damages raise your hand”, a lawyer would say 
“Jurors 6, 12, and 13, I see from the questionnaire that each of you has made a claim for damages…Juror 6 
would you feel comfortable telling me about that?”. This makes the lawyer seem much more engaged to the 
individual jurors, and the lawyers acquire amazingly personal information from jurors who would have been 
unlikely to share in the courtroom.

In terms of exhibit handling, it’s important to remember the limits of our current video platforms. What the 
witness sees, the jury sees. As a result, the pre-trial Joint Statement of Evidence is very important. If a lawyer 
is going to mark and authenticate an exhibit on fly during trial, they have to plan how they are going to get it in 
front of the witness without showing it to the jury. (Spoiler alert: It’s in the training videos!)

8.	  What kind of technical issues have you observed or experienced with remote trials?

Connectivity is the technical issue that most frequently comes to mind. However, we are finding that (with 
planning) it’s not as big an issue as we thought it might be. The connectivity issue boils down to Device Access 
and Wifi Connection/Bandwidth. With proper pre-trial planning these issues can be overcome, even in remote 
areas. In fact, we can use remote court hearings to improve court access by allowing parties who would have 
to drive hours to attend live court, by using the wifi infrastructure that has been built out in many community 
libraries and community centers.

Improvement of display technologies by the lawyers and the Court has also been on our radar. We’ve upgraded 
all of our courtrooms to provide large screens that can be projected into the gallery with an upgraded sound 
system to create a better record. This is a great improvement over the first remote trials, where we simply set 
up a second laptop in the courtroom facing the gallery.
 

9.	  The Supreme Court is considering a 
permanent change to allow remote trials. 
What are your thoughts?

The State of Washington has been a national 
leader in adopting innovative rules to serve 
our commitment to justice. In enacting these 
rules, our Courts and the members of our 
bar have recognized that our justice system 
cannot function as if we live in the 1800’s. As 
just two examples, we adopted ER 413 and 
GR 37. The State of Washington continues 
to serve as a beacon of open and accessible 
justice.

In Early 2020 The National Center for State 
Courts made this prophetic observation:
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“Pandemic perspective” has changed perceived limitations…. When the pandemic is over, newly gained 
capabilities and expectations will have changed the world. It will not be possible or even desirable to 
return to pre-pandemic norms.

Strategic Issues to Consider when Starting Virtual Hearings, Joint Technology Quick Response Bulletin, 
National Center for State Courts, p. 4-5 (April 7, 2020).

All that being said, remote trials are not for every case. Ironically, in many cases they work better than in-
person trials, but they are not a universal panacea.

The key is that we need to have the ability and the option to conduct remote trials when it makes sense. 
The proposed rules allow that flexibility. They also allow counsel and the Courts to have discussions about 
whether a particular case is appropriate for remote trial without that discussion being derailed by one parties’ 
preconceptions. The proposed rules allow the Court to make the right choice for each case.

10.	 If a permanent change was made to allow remote trials, what permanent, technical changes 
would need to be made to allow remote trials to occur?

Best practices are still evolving for both the bench and for the bar. At this point, there are two issues that courts 
and the bar should be considering.

1)  How to best integrate the virtual trial into the physical courtroom. In our Court this was done with 
the installation of large screens and an upgraded audio system. There are undoubtedly other solutions.

2)  How to make sure that lawyers, judges and their staff are best trained in this form of advocacy. 
The reality is that remote advocacy and hearings are not going away. But the remote nature of these 
proceeding requires slightly different skill sets for judges and lawyers.

11.	 Do you see new courthouses changing to reflect remote trials? If so, what changes do you 
foresee?

Yes, but these changes were probably coming anyway even before we started thinking about remote trials.
It’s important to remember Remote hearings 
have been a fact of life in many courts for 
over a decade. In Washington State, many 
of our courts have conducted remote video 
appearances from inside correctional 
institutions with small rooms where counsel 
and their clients appeared via video/audio 
connection into main courthouse courtroom.

I’m hesitant to try to predict the future here. 
We are still learning and creating Best 
Practices for remote trials. However, as 
the use of remote trials becomes more of a 
national phenomenon, I believe that there 
are at least two forces that may influence 
our future courtroom design.
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First: An evolving understanding Social justice and Accessibility. Increasingly, our society views the ability to 
access important events via remote means as an important part of access. For courtrooms to have the ability 
to allow more jurors to serve, more parties to connect to the justice system means that our future courtrooms 
need to have the connectivity infrastructure to meet those societal expectations. What does that mean in the 
short term? Monitors and Bandwidth.

Second: Economic drivers including location and design of Courthouses. Some employers including 
corporations, businesses, and counsel moved their staff off site during pandemic. Some have found this to be 
more economical than providing physical office space. Some employers have moved employees to locations 
where their floorspace costs are lower because it was no longer necessary for them to be in close proximity.

It is possible that remote trials may require less physical space for a “video courtroom” than for an in-person 
courtroom. (the jury is still out on that one!). It is also possible that these concepts could influence the design of 
separate types of courtrooms for different types of trials. It is possible that future courthouse designers might 
consider whether some court staff might be able to perform some functions from locations that are not within 
the courtroom itself. It possible that future courtrooms will be designed around a virtual space rather than a 
physical one.

All of those speculations are feasible. However, we must remember that our Best Practices are still evolving, 
and any future courtroom design will have to have the flexibility to accommodate technologies and processes 
that are still being developed.

Rachel Reynolds is the administrative partner in the Seattle office of Lewis Brisbois and a member of the Toxic Tort & Environmental 
Litigation, Products Liability, Life Sciences, Public Agency & Municipal Law, and National Trial Practices. She acts as counsel for a 
variety of product manufacturers and premises defendants in asbestos litigation, and has handled cases involving allegedly defective 
medical devices for leading medical technology companies. In addition, Ms. Reynolds has represented multinational oil companies in 
environmental litigation; automotive, personal watercraft, and appliance manufacturers in product liability matters; and trucking and 

transportation companies in catastrophic injury cases.

Rachelle Stefanski’s practice focuses on special education and general 
counsel matters for school districts. She has experience in drafting and 
arguing motions, arbitration hearings, and mediation.
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for the Global Understanding of the Rule of Law (IGUL).

He was selected as 2021 Trial Judge of The Year by the Washington Chapter of the American Board of Trial Advocates (ABOTA) for 
his work in building systems that allowed the use of remote technologies to maintain jury trials during pandemic. He provided process 
development and training to judges throughout the United States on every aspect of remote/virtual court operations. He is a member 
of the National Center for State Courts (NCSC) Post-Pandemic Planning Workgroup.

Judge Williams has taught Trial Advocacy at Seattle University School of Law (University of Puget Sound) since 1991. In 2020 he 
developed and conducted the first fully virtual Trial Advocacy program at Seattle University, which included both traditional in-person 
advocacy skills as well as the emerging skill sets associated with remote advocacy.

Judge Williams has served many terms as faculty team leader for the renowned Kessler-Eidson Trial Techniques Program at Emory 
School of Law in Atlanta, Georgia. Additionally, from 2000-2016 he served as a Director of the National Institute of Trial Advocacy 
(NITA) Trial, Deposition, and Public Service Programs. In 2014 NITA awarded Judge Williams the Prentice Marshall Award for the 
Development of Innovative Teaching Methods.

Judge Williams began his legal career with the Attorneys General of Nebraska, Iowa, and Washington State. He handled death 
penalty and criminal appeals matters as well as complex commercial and tax litigation.

He left State service to manage Federal drug, weapons, and aviation enforcement litigation. He then served as the Supervising 
Attorney for the City of Seattle’s Major Civil Litigation unit.

He left public service in 1994 and became the Managing Attorney of a mid-sized law office until 2003. From 2003 to 2010, Judge 
Williams served as a general manager for a national insurance carrier where he managed multiple business units across the nation 
while implementing best practices and data driven decision making

Along the way, he served as a Special Disciplinary 
(Ethics) Counsel for the Washington State Bar 
Association, as a member of the Enforcement of 
Lawyer Conduct (ELC) Task Force, and as a Trustee of 
the Washington Defense Trial Lawyers.

In 2010 he was elected to the King County District 
Court. In 2016 he was elected to the King County 
Superior Court.

Judge Williams received a Bachelor of Science in 
Economics from the University of Nebraska (1980), 
and a Juris Doctorate from the University of Nebraska 
School of Law (1983). He has logged thousands of 
hours as pilot-in-command. He holds the rank of Black 
Belt in Tae Kwon Do and has served as a martial arts 
and personal defense instructor.
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Case Study: “Red Flags” in a Soft-Tissue MVA Claim 
By Kari Williamson, BS, RN, CCM, LNCC

Introduction

The nurse reviewer in the following case study observed a pair of patterns in the medical records for a Motor 
Vehicle Accident (MVA) that helped to serve as mitigate points in favor for the insurance adjuster. This article 
will cover the key details of the case and the patterns noticed by the nurse review and will discuss pre-DOL 
history of the patient, multiple large gaps in the medical records, inconsistent pain complaints, and objective 
clinical findings from the fact pattern. The takeaways from the case may be of interest to casualty adjusters 
and defense attorneys. 

Facts of the case:

•	 The claimant was a 32-year-old restrained female driver involved in a sideswipe MVA in which the 
vehicle spun.

•	 She was transported by emergency medical service (EMS) to the emergency department (ED) and 
diagnosed with soft tissue injuries. She was neurologically intact with no evidence of head injury and 
exhibited a normal gait.

Mechanism of Injury (MOI)

The MOI in the police report was the same as reported by the claimant. Moreover:

•	 The subjective complaints of the injured claimant 
aligned with the MOI,

•	 The areas of impact on the vehicle (see Figure 1) and 
the claimant’s body corresponded to subjective complaints, 
and
•	 The initial MOI correlated with the physician records/
EMS.

Following the incident and a three-week time lapse, the 
patient presented to a chiropractor with reports of a loss of 
consciousness and inability to walk.

The initial evaluation by the chiropractor noted subjective 
complaints of back pain, left shoulder pain, and bilateral knee 
pain secondary to MVA. The claimant was ambulatory at the 
scene, immobilized, and transported to the ER. The initial 
exam at the ED was positive for mild left shoulder tenderness, 
bilateral paraspinal tenderness, and left knee contusion without 
swelling or bruising.

There were multiple time lapses during the treatment timeline. 
Lapses in care can impede progress and healing, as well as 
suggest a less serious set of symptoms. A lumbar spine MRI 
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was performed, and the claimant received bilateral sacroiliac facet joint injections for pain management. She 
continued treatment with pain management and made a demand of $250,000.

Figure 1 – Damage to the claimant’s vehicle.

Comparison of Pre- and Post-Date of Loss (DOL)

No pre-DOL medicals were submitted for review. This is a significant “red flag” in several respects because:

•	 Pre-DOL medical records should be reviewed to establish a baseline of the claimant’s medical 
condition(s).

•	 It was noted that the claimant reported an MVA seven 
months prior to this loss. Review of records related to 
type of impact and treatment would be recommended to 
assist with the analysis of the current claim.

•	 The claimant had been referred to a neurosurgeon 
five months prior to being seen. The delay in follow 
through with referral and chiropractic treatment gaps 
is inconsistent with claimant reports of severe pain. 
Remember that severe pain is incapacitating and 
normally requires medical intervention with narcotics to 
function.

•	 Facet joint pain is an arthritic-like condition of the spine 
that is typically caused by degenerative changes in the 
facet joints producing pain. Cartilage within the joints 
break down, causing inflammation and pain. In this 
case, there is no indication the sacroiliac (SI) joints were 
injured in the accident. Additionally, the SI complaints 
were voiced six months after the DOL. Sacroiliac (SI) 
joint pain can be produced by abnormal gait patterns 
that can occur related to scoliosis.

As a matter of standard practice, facet injections are performed 
for diagnostic and therapeutic purposes with no more than 
two levels injected at time. If the patient experiences a 50% 
or more decrease in pain, the facet joint is confirmed as the 
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cause of pain. However, conservative treatment is recommended before undergoing facet injections. In this 
case, a complete course of conservative care is questionable given the treatment lapses.

The medical records in this case did not document improvement in symptoms to support injections, and 
the claimant's attorney informed the insurance adjuster that she was still treating. Pain management and 
injections were not recommended as related due to the extended gaps in treatment that were inconsistent 
with soft tissue healing.

Inconsistencies

The claimant began treatment after a three-week gap, allowing for intervening events to occur. While 
chiropractic treatment in absence of spinal manipulation is appropriate for soft tissue injuries to reduce pain 
and inflammation, according to MDGuidelines, frequency is up to 12 visits within six weeks of care.

The claimant did not exhibit any documented improvement throughout treatment. She reported that her pain 
produced severe symptoms that inhibited her activities of daily living. New reports of loss of consciousness 
(LOC) at time of the loss and inability to ambulate at the time of the loss were not consistent with prior 
documented facts of the loss.

Additional concerns:

•	 Referral for MRI of the lumbar spine is questionable as it relates to the date of loss as no acute 
pain with progressive neurological deficit was documented. The claimant reported increased pain after 
prolonged driving to travel to Florida. The claimant did not report radicular symptoms. Prolonged sitting 
can produce lumbar spine pain.

•	 Strapping performed would not appear related to the loss. Strapping (application of kinesiology tape) is 
recommended for knee arthritis; however, x-rays performed in 
the ER do not document any objective arthritis.
•	 The physical exam was essentially negative except for 
subjectively influenced decreased range of motion (ROM). No 
positive neuro or ortho testing was reported.
•	 Complaints of headache were non-specific and could 
be related to a variety of conditions. While headaches can 
be a referred symptom of cervical strain, the claimant should 
be improving three weeks following the accident as she 
was diagnosed with soft tissue injuries with no objective 
radicular findings. Post-accident referral to neurosurgery is 
questionable given the lack of objective findings.

The claimant was referred for neurosurgical consult five 
months prior to being seen and noted multiple long gaps 
in chiropractic treatment, which is inconsistent with reports 
of severe pain. Severe pain is typically incapacitating and 
normally requires medical intervention with narcotics to 
function. The gaps in treatment did not support failed therapy.

Continued reports of severe pain with gaps in treatment were 
inconsistent. The differences between acute versus chronic 
radiological findings were critical to the defense. The MRI 
reported did not note any acute findings to support trauma 
related pathology. For acute pathologies the MRI signal is 
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high intensity, while non-acute findings exhibit a low intensity signal.

Conclusions and Takeaways

Based on the impact and initial evaluation in the ER, the claimant suffered soft tissue cervical, thoracic, and 
lumbar injury with a left knee contusion. While the claimant attended 29 chiropractic visits over seven months, 
there were multiple large gaps in treatment that were inconsistent with normal injury resolution; for example, 
the claimant had a delay of five months after the referral to pain management.

Furthermore:

●	 The claimant reported severe pain when seen seven months post-loss, which is inconsistent with the 
ability to perform activities of daily living.

●	 Gaps in treatment allow for intervening injuries to occur.
●	 The claimant had an MVA five months prior to this event with no submission of prior records.
●	 The nurse reviewer suggested an independent medical examination (IME ) may be beneficial as the 

plaintiff attorney indicated the claimant was still treating.
●	 EMS, ER, and six chiropractic visits appeared related to the loss. The gaps in treatment were not 

consistent with the reported symptoms.

Two main concerns emerged, namely:

●	 Large gaps in treatment amongst all the providers would typically indicate some level of resolution of 
the condition(s) and/or waxing and waning of chronic conditions.

●	 Records consistently documented subjective complaints with the absence of clear, consistent objective 
medical findings, including lack of neurological markers, as well as acute findings.  

Nurse reviewers and consultants are able to assist adjusters and attorneys with bodily injury claims through 
detailed chronology and case analysis as seen in this brief case summary.
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