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Over three years ago, Barry Richard wrote in the National Law Journal that pre-
trial research, such as mock trials and focus groups, has “increased dramatically” 
in major commercial litigation.

Mock Jury Exercises, The National Law Journal, March 1, 2004. Such research 
has, no doubt, become even more widespread today and is now a common tool 
in many fields of litigation practice. Clients use it to assess liability, causation, 
damages and allocation of responsibility. In addition, it is used to assess settle-
ment value, inform clients about the strengths and risks inherent in the case, 
and to prepare for the actual trial (i.e., testing the case theory when the stakes 
are low and adjustments to strategy can still be made). It is not uncommon, in 
complex and/or high profile, high exposure cases, for two to four jury research 
projects to be conducted by the trial team. The most common form of pretrial 
jury research is typically referred to as the “mock trial.” As Richard wrote, “mock 
juries offer the first meaningful source of data upon which to evaluate case 
themes, issues, and key witnesses and to calculate settlement value.”

Without taking issue with Richard’s observation, as his insight is certainly 
sound, it is important to recognize that jury research projects come in all shapes 
and sizes and not all jury research is created equal. For these reasons, this article 
offers Ten Key Questions to ask about the quality of mock trial jury research. 
Informed in part by the Professional Standards and Practice Guidelines for 
Small Group Research (SGR) of the American Society for Trial Consultants, this 
article intends to accomplish two principal goals. The first goal is to help you 
assess the quality of the research project you are considering conducting for your 
client’s case. The second goal is to “arm” you to improve your assessment of the 
quality of the findings that opposing counsel may be using against you in the 
settlement process. See the American Society for Trial Consultants, Professional 
Standards and Practice Guidelines, at www.astcweb.org/content/File/AboutUs/
ASTC_Code_SGR.pdf.

Although many lawyers, when presented with an adversary’s research or a 
representation of their “findings,” may not take the findings at face value, the 
questions posed below will enable you to consider thoroughly the efficacy of, 
or potentially challenge the specific methodological inputs of, the jury re-
search. Whether assessing mock jury research you are planning to conduct for 
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your client or defending against 
another’s research, it is essential 
to remember that the quality of 
the findings–the output–is wholly 
dependent upon the quality of 
the methodological choices–the 
inputs. You also need to assure 
yourself that the project is compe-
tent in execution, and developed 
and interpreted by an informed 
and experienced research team 
with knowledge of communica-
tion theory, psychology or social 
psychology. In short, the research 
team should have experience and 
unique insight into the subtleties 
and dynamics of juror behavior.

The Ten Key Questions have been 
placed into three basic groups. 
The first series of questions fo-
cuses on the nature of the research 
participants–the mock jurors or 
focus group participants. The 
second series of questions focuses 
on the nature and manner of the 
ways in which information is 
presented to the research partici-
pants. The third series of ques-
tions focuses on the overall design 
of the project.

Many, but not all, of these 
questions apply equally well to 
projects that use a pure focus 
group methodology. Although 
terminology among practitioners 
differs, for the purposes of this 
article, a focus group typically 
involves presenting information in 
a discrete, segmented manner, and 
is characterized by a great deal of 
participant/facilitator interaction 
through questions and answers. A 
mock trial typically involves the 
observation and analysis of the 
dynamic ebb and flow of small 
group deliberation. Mock jurors 

are left more “on their own” to dis-
cuss what they found most signifi-
cant, meaningful and/or memorable. 
Some designs of mock trials can 
include an additional focus group 
component at the end of the com-
pleted deliberation. The emphasis of 
this article is placed more heavily on 
the mock trial methodology.

The Nature of the 
Jury Research Participants 
Question Number One: What is the 
sample size of the research?

In short, sample size, both in terms 
of the total number of participants 
and the number of groups/mock 
juries, is a key consideration in 
determining how much weight to 
ascribe to research results. A larger 
sample size increases the confidence 
that the data observed more accu-
rately reflect the strengths and weak-
nesses of the case, how jurors would 
likely evaluate a case, and serves 
partly as a control to make sure a 
particular finding is not a function 
of an atypical juror or jury panel. 
The best research findings are those 
that are derived from testing the 
case with three to four, or perhaps 
even more panels, of mock jurors or 
focus group participants, comprised 
of eight to twelve people each. Data 
from only one or even two groups 
should be interpreted with skeptical 
caution since the group’s particular 
characteristics may have been the 
primary cause of the outcome.

Considering sample size is particu-
larly important when evaluating 
damage awards, and/or allocation 
of responsibility research questions. 
Although small group research, by 
its nature, is not predictive in the 
social scientific and statistical sense, 
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damage awards and allocation of re-
sponsibility are the least reliable types 
of data. Thus, a greater sample size 
carries a particular importance when 
evaluating damages and responsibility 
allocations.

Question Number Two: What sam-
pling method is used to recruit partici-
pants for the project?

Research participants should be 
randomly recruited. Randomized 
recruiting methods, such as random 
digit dialing (RDD), result in a more 
representative sample than other non-
random recruitment methods. RDD 
sampling involves computer-gener-
ated lists of random phone numbers 
from a specific geographical area. This 
method allows optimum coverage 
of the venue and includes potential 
participants that are unattainable in 
list-based sampling, such as those 
with new or unlisted phone numbers.

Not all recruitment is conducted in 
this way. Widespread methods of 
recruitment include obtaining partici-
pants through newspaper or Internet 
ads, or from market research databas-
es of seasoned research subjects. Re-
cruitment done through newspaper or 
Internet ads is particularly vulnerable 
to self-selection bias. Self-selection bias 
is the concept that participants who 
voluntarily respond to an ad have dif-
ferent characteristics than the popula-
tion as a whole. There are particular 
types of people who are interested in 
being research participants, and these 
types of people do not always provide 
a good picture of the potential jurors 
in the venue. You should also make 
sure there is adequate quality control 
in the recruitment process. Market 
research firms may reuse participants, 
which can degrade the quality of the 
sample. As individuals gain experi-

ence as research participants, they 
tend to develop opinions about what 
a researcher wants from them and 
how a “proper” participant should 
behave. They may say things they 
believe the experimenter wants to 
hear to increase their chances of being 
used in later projects. Actual jurors 
certainly do not behave this way. 
Ultimately, these sampling limitations 
lead to results that are less generaliz-
able to the population of interest.

Question Number Three: How are the 
participants screened or qualified?

At a minimum, research participants 
should be screened to ensure they are 
qualified to serve as jurors in the trial 
venue. Participants who would be 
obvious cause challenges (e.g., close 
association with the parties involved) 
should be excluded. For your client’s 
sake, make sure the screening process 
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is conducted in a way that reduces the chances of an 
interested party hiding and attempting to make it into 
the research.

Jury research participants should all be jury eligible. 
The makeup of the groups/mock jurors should mir-
ror that of the jury pool in terms of age, ethnicity, sex, 
education and other objective indicators. Again, the goal 
of meaningful research is to have results that come from 
people who are representative of the jury pool. For this 
reason, the best and most accurate results are likely those 
that come from projects that are fielded on a weekend, 
because it increases the chance that gainfully employed 
members of your jury pool, who by law must show up 
for actual jury duty, are part of your mock jury pool as 
well. If the research by your opponent is conducted on 
a weekday, it may result in the exclusion of a significant 
element of the actual jury pool. If it is fielded in the 
evening, it may not be of sufficient length to obtain an 
in-depth analysis of your case by the mock jury panels. 

Also, mock jury participants should be given a reasonable 
wage. If the compensation is too low, the jury pool may be, 
in socioeconomic terms, skewed and, therefore, unrepresen-
tative.

Every effort should be made to recruit from the actual trial 
venue, although this may not be possible in smaller areas. 
In such instances, a venue match can be used. In choosing a 
venue match, it is important to select an area with similar 
social, political and cultural values. These values will greatly 
affect how jurors react to the case. Venue matches should 
never be used merely for the convenience of the parties con-
ducting the research, but should be thoughtfully considered 
by the trial team, client and researchers implementing the 
mock trial.

In addition to considering the make-up of the participants, 
attention should also be paid to the way in which the case 
information is presented to them. The overall quality of the 
findings also depends on the choices made here as well.

Trial Research From Page 3

Continued on Next Page



Spring 2008 5

Continued on Page 7

Beware of opponents 
who may, either 

consciously or uncon-
sciously, be “manufactur-

ing” or engineering 
particular results to 
use in settlement.

The Nature of the Case Presentations 
Question Number Four: How is the case presented to participants?

There are many ways to present case information to re-
search participants. Live attorney presentations, videotaped 
attorney presentations, moderator-read 
scripts or other written summaries are 
the most popular. Attorney presenta-
tions, whether live or videotaped, are 
usually an effective way to present case 
facts to participants. However, other 
methods can be useful, depending on 
the goals of the research. The presenta-
tions in a mock trial methodology can 
be what are called “clopening” state-
ments. Themes and overall theories 
are being tested to see what the mock 
jurors find compelling in light of the 
evidence and the jury instructions. In the words of Chip 
Heath and Dan Heath, you are testing which ideas “stick” 
and why. Chip Heath and Dan Heath, Made to Stick: 
Why Some Ideas Survive and Others Die (Random House 
2007). Thus, presentations should be more argumentative 
than most opening statements could be, and the presen-
tations should explicitly argue the appropriate application 
of jury instructions to the verdict form questions, again, 
in light of the evidence. In the alternative, the two (or 
more) “sides” of the case can present opening statements, 
then jurors are shown evidence and documents and/or 
witness testimony, and then closing arguments are made.

A sub-set of questions germane to case presentation meth-
ods also include: 
 • Is the research testing the case in light of the most 
  likely set of jury instructions and verdict form?; 
 • Are the participants shown actual evidence or 
  witness testimony, or is it simply summarized for 
  them by the attorneys or facilitators?

Although mock trial research cannot simulate all the vari-
ables of an actual trial, attending to these questions allows 
a better and more realistic assessment of the case.

Question Number Five: Are the presentations balanced?

Ensuring balanced presentations is essential to a good and 
reliable test. A common pitfall of pretrial research is the 
inclusion of a weaker or ineffective presentation for the 
opposition. In addition to adequately representing the 
arguments for the side that is conducting the research, the 

strength of the opponent’s arguments should be balanced 
with it. If the goal is to get a more accurate assessment of 
settlement value, then balance is essential. If the goal is to 
help your client understand the potential “worst case sce-

nario,” then balance is key. If the goal 
is to find out what modifications to 
strategy need to be made to overcome 
jurors who may favor the other side 
initially, 
then balance 
is key.

Beware of opponents who may, 
either consciously or unconsciously, 
be “manufacturing” or engineering 
particular results to use in settlement. 
Sub-questions ger-mane to the issue 
of balance include:

 • Is the evidence shown to the participants the most 
  important evidence, and will it actually make it to 
  the jury? 
 • Were actual witnesses used? If so, how were the 
  witnesses represented? 
 • Since video depositions are a common source of 
stimuli for jury research, are witnesses’ good and bad por-
tions both included (or just the bad)?

Sometimes actors (or law firm employees) are used to play 
the role of witnesses, which can result in inaccurate repre-
sentations and invalid assessments of witness credibility and 
the case as a whole. If one party shows witnesses and the 
other does not (or substitutes written transcripts of testimo-
ny), participants tend to give more weight to the witnesses 
they see (as long as they are seen as credible).

A similar concern applies to demonstrative exhibit use. The 
presentation of demonstratives should be balanced as well, 
and the demonstratives for all parties should be of substan-
tially similar quality as those anticipated at trial.

Another common concern is that lead counsel could argue 
his or her own case, leaving the opposing case to be argued 
by a less experienced, skilled or knowledgeable advocate. 
Although there is no way to ensure that the communication 
style of the opposing counsel can be “modeled,” care should 
be taken in the research to avoid having the skill of one 
presenter dominate and become an overwhelming variable 
in the ultimate research findings.
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  is short-lived as the defendant 
  company declares it does not have 
  the ability to pay the award and 
  will be filing bankruptcy. 
  Now what?

 2) You are defending a client who is 
  being sued by an individual who 
  hurt himself in your client’s store. 
  The individual has presented 
  copies of his W-2s demonstrating  
  the loss of earnings, but it is your 
  understanding that he is self- 
  employed and should not have 
  W-2s. Now what?

 3) Your client is a shareholder of a 
  family-operated business. Her 
  brother is also a shareholder and 
  he became CEO after their father 
  died three years ago. Your client 
  feels her brother is living the “high 
  life” while her semi-annual 
  dividend check has been 
  dramatically reduced. The brother 
  has indicated that the business is 
  not doing well. Your client thinks 
  her brother is lying or “cooking 
  the books.” Now what? 

In each of these cases, a forensic ac-
countant can help identify and locate 
the information you need to build 
or bolster your case (more about this 
later). Forensic accountants understand 
that during the course of litigation, as 
well as during the time period prior to 
filing suit, each step must be carefully 
calculated and analyzed so that counsel 
can control and develop the litigation 
process and, ultimately, the outcome of 
the case. A forensic accountant readily 
interprets financial data, understanding 
its significance to each particular case. 

A qualified forensic accountant is also 
prepared to deal with the intricate legal 
system, through his or her awareness of 

In recent years we have seen our fair 
share of headline-grabbing corporate 
shenanigans. Enron, Tyco, WorldCom 
and other recent scandals have illustrat-
ed the need to look behind the numbers 
of financial statements. Most of these 
cases revolve around the corporation’s 
loose interpretation of what are known 
as “generally accepted accounting prin-
ciples,” or GAAP, to improve corporate 
profits.

The peculiarities of GAAP, however, 
require the expertise of a trained profes-
sional whenever the analysis of financial 
results is warranted. Lawyers on both 
sides of the courtroom are now com-
monly retaining forensic accountants 
to guide them through the process of 
quantifying monetary losses-scour-
ing financial records, spreadsheets and 
other data to piece together a detailed 
analysis of the financial picture of those 
involved with the case. 

A forensic accountant assists counsel 
by looking behind the numbers-the 
“hows” and “whys” of column after 
column of figures. You may have heard 
of forensic accountants, but have no 
idea how a forensic accountant is any 
different than the CPA who prepares 
your tax return-and how they can help 
you in the courtroom. 

The cases involving Enron, Tyco and 
WorldCom clearly demonstrate the 
need for forensic accountants. However, 
you may also be wondering whether a 
forensic accountant is necessary to the 
case you’re working on right now. 

This article will answer several ques-
tions: What is a forensic accountant, 
and how is he or she used by defense 
attorneys? What is the role of a forensic 
accountant in the litigation process, and 
how does that role differ if the foren-
sic accountant is a consultant versus 

Adding a Forensic Accountant to Your Team
By Kevin Flaherty, Matson, Driscoll & Damico, Boston, MA

an expert? Finally, how can a forensic 
accountant help a defense attorney 
prepare his or her case—and make a 
difference in the courtroom? 

What Is a Forensic Accountant, and 
How Can He Help Me Win? 
Similar to attorneys, there are many 
types of accounting niches-tax accoun-
tants, audit accountants, cost accoun-
tants, bookkeepers, certified public 
accountants. Suffice it to say that just as 
all attorneys are not trial lawyers, not all 
accountants are forensic accountants. 

Simply based on its root words, the 
basic definition of a forensic accountant 
is fairly obvious: “forensic” means spe-
cializing in the application of scientific 
knowledge to legal matters; the word 
“accountant” refers to a trained indi-
vidual whose work is to inspect, keep or 
adjust accounts. 

True to its definition, the forensic ac-
countant is distinguishable from others 
in the accounting field because he or 
she possesses a valuable combination in 
the courtroom: the technical account-
ing background necessary to determine 
and analyze the relevant accounting 
records, blended with a familiarity of 
the litigation process such as discovery, 
deposition, expert reports, interrogato-
ries, Daubert and federal rules of civil 
procedure. 

But how would a defense attorney 
specifically use a forensic accountant? 
Consider the following scenarios:

 1) You just spent the last two 
  years in discovery,  deposition, 
  settlement discussions– 
  including a multi-day mediation– 
  and finally you have your day 
  in court. After an arduous trial, 
  a jury awards your client $2 
  million. However, the celebration 
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Question Number Six: Is case presen-
tation identical for all groups?

When multiple mock jury panels are 
used, the case presentation should be 
identical for all groups if the find-
ings are to be reliable. The primary 
goal of jury research is to assess the 
consistency of the findings across 
multiple groups or mock juries. 
The best way to ensure identical 
presentations is either to record the 
presentations in advance and play 
them for participants, or to have all 
participants simultaneously view a 
live presentation and then break them 
up into their jury panels for delibera-
tion. Make sure the research does not 
involve multiple live presentations to 
different research participants because 
particular findings could be the result 
of variables of delivery rather than the 
essence of the case facts, theories and 
themes. The presentation could have 
different elements and/or emphases, 
and/or it could improve or degrade 
through multiple performances, and 
thus it makes it more difficult to com-
pare and contrast the implications of 
findings from the multiple groups. 
Although it gets more expensive 
quickly, if the goal is to test alterna-
tive case strategies (e.g., to assess the 
impact on damages of admitting 
liability vs. disputing liability) then it 
is important to consider testing one 
approach on multiple jury panels and 
the other approach on other multiple 
jury panels.

If your opposition has tested alterna-
tive strategies on two or three panels 
and is only telling you and your client 
about the most significant award, the 
result may be due more to the atypi-
cal panel than the essential strength 
of their case strategy or the merits of 
the case.

In addition to considering the nature 
of the participants and the nature 
of the ways in which information is 
presented to them, one should also 
carefully consider the project’s overall 
design and its implementation.

Project Design 
Question Number Seven: Is the data 
derived from deliberation or discussion?

When considering the participants’ 
ultimate conclusions and judgments, 
it is important to consider the level 
of facilitator or experimenter involve-

ment. A facilitator, knowingly or 
unknowingly, can exert substantial 
influence on the conclusions of a 
group. Leading questions, whether 
intentional or unintentional, actively 
engaging or arguing with participants, 
or reframing or paraphrasing testi-
mony or evidence can influence the 
research findings. Although such tac-
tics do not necessarily indicate poor 
research, the obvious potential to 
influence outcomes or verdicts should 
be noted and considered.

Continued on Page 9
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the differences between an expert and 
consultant, familiarity with appropriate 
file maintenance, understanding of the 
distinction between deposition testimo-
ny vs. trial testimony, and willingness to 
meet key deadlines. 

Many attorneys and laypeople have a 
rudimentary knowledge and/or under-
standing of financial records. When 
handling matters involving questions of 
financial relevance, however, a more than 
rudimentary understanding is required. 
To best serve the client and to properly 
develop the case, a detailed analysis of 
relevant financial data is required. In fact, 
identifying the records to be reviewed and 
analyzed is paramount to proper prepara-
tion of the case. 

Financial statements can appear to be 
relatively innocuous and straightfor-
ward. It is important to realize that 
financial statements are summaries of 
financial data usually, but not neces-
sarily, presented in accordance with 
generally accepted accounting principles 
(GAAP). What many do not under-
stand is that there are various levels of 
detail in support of the summary docu-
ments. GAAP is learned knowledge that 
establishes the requirements for report-
ing financial information on financial 
documents. Amounts reported per 
GAAP include numerous subtleties and 
nuances that would not be expected 
by a layperson. A forensic accountant 
knows how to interpret the data and 
unveil the story behind the records. 
For example: 
 • A piece of equipment is recorded 
  on the books at $40,000. Most 
  laypeople believe the equipment is 
  worth $40,000, but in actuality, 
  GAAP requires that such items be 
  recorded at the lower of cost or 
  market. Generally this is the price 
  that the company originally 

  paid for the item, even if the asset 
  was acquired 10 years prior. A 
  trained accountant will highlight 
  this and point you to the detailed 
  fixed asset register to determine 
  the date of purchase and its purchase 
  price, including all the associated 
  costs for installation, etc. 

 • A company provides stock options 
  to employees. Are the options 
  categorized as expenses to the 
  company or income to the 
  employee? What is the cost of an 
  option? Currently, stock options 

  are not recorded on financial 
  statements, and are not income to 
  recipients until they are executed. 
  This can be a substantial hidden 
  asset in determining an individual’s 
  worth and/or his ability to pay 
  damages. Because of its “hidden 
  nature,” the treatment of stock 
  options are currently under scrutiny 
  in the corporate financial world. 

 • Patents and copyrights are also 
  recorded as an asset on the 
  company’s books. Again, a forensic 

Forensic Accountant From Page 6
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If the goal is to understand how a jury will assess and 
evaluate two opposing case theories in light of the evi-
dence, themes and jury instructions, it is best to let them 
deliberate for a good deal of time unimpeded by facilitator 
involvement. See Edie Greene and Brian H. Bornstein, 
Deter-mining Damages: The Psychology of Jury Awards 26 
(American Psychological Association 2003). As indicated 
in Richard’s essay discussed at the outset of this article, if 
the goal is simply to gauge reaction to particular issues, and 
the focus does not pertain to how the overall theory will re-
late to particular facts or evidence, a designed focus group 
may be a better option.

Question Number Eight: Do the participants know which 
party was conducting the research?

Quality research takes care to prevent participants from 
discovering which party is conducting and funding the 
research. If the research participants know whom they are 
“working for,” the “good subjects” phenomenon-the phe-
nomenon of research participants attempting to give the 
answers they think the researcher wants to hear-could color 
the ultimate outcome. So, sub-questions include: 
 • Was the research conducted at a law firm or at a 
  neutral location?; 
 • Did the presentations make it apparent which side 
  put them together?; 
 • How was security and confidentiality maintained?

These issues also highlight the importance of having the 
research handled by an experienced team, and limiting the 
involvement of the trial team directly with the panelists.

Question Number Nine: Who conducts the research?

Quality of insight and execution can vary greatly between 
practitioners. Most trial consultants have advanced degrees 
in social sciences, such as psychology or communication, 
or a JD, and there are certainly those who do not have such 
degrees who can offer quality service. However, quality of 
findings may depend on the researcher’s understanding of 
the nature of communication, advocacy, social science, and 
small group research and juror behavior. Does the research 
team have a reputation for providing quality work and 
insight?

If the opposing party did the research itself, then it may 
be tough to tell your client they executed the design and 
interpreted the findings with the benefit of an informed 
understanding about the nature of human communication, 
argument and small group dynamics-all those things that 

Trial Research From Page 7

make actual jury deliberations fascinating examples of small 
group democracy in action. If they conducted it themselves, 
how do you know the participants were not their family 
members or legal support staff?

In addition, competent consultants should always share the 
limitations of mock jury research with their clients. You 
may want to note if the group conducting the research is 
associated with the American Society of Trial Consultants 
and directed by the standards of the field. That is not to 
say that those who practice in the profession who are not 
members cannot offer valuable and informed service, but it 
may be one indicator, among others, of quality of execution 
and insight.

Question Number Ten: How are the results of the research 
presented?

When assessing the quality of the research, one should 
assess the quality of the work product offered. How are 
the findings summarized? A good report should provide 
enough information to allow you to judge the quality of 
the research methodology. At a minimum, it should include 
sample size, participant recruitment procedures, an over-
view of how the project was conducted and an explanation 
of the data analysis. If any of these are missing, it could be 
for a reason.

Continued on Page 13
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Continued on Next Page

  accountant will utilize his 
  knowledge of GAAP to identify 
  the methods used in recording this 
  asset on the books. Also, certain 
  forensic accountants may also have 
  the ability to value the intangible asset. 

 • Inventories on the books can be 
  valued based on last-in-first-out 
  [LIFO] or first-in-first-out [FIFO]. 
  During a period of rising or 
  declining prices, the method 
  selected can misstate the current 
  value of the inventory and have 
  an overall impact on company 
  profits. Also, when a company 
  switches methods, it makes 
  comparison of yearly results 
  inconclusive. 

 • A company has $1 million of 
  equipment on the production 
  floor, but none of it is recorded on 
  the books. This could occur 
  because of the difference between 
  a capital lease and operating lease, 
  each of which are defined by GAAP. 

 • A costume jewelry manufacturer 
  sells to a large retailer at $5 per 
  unit. This may not be the actual 
  selling price, however, since most 
  large retailers “chargeback” 

A forensic accountant knows how to 
interpret the data and unveil the story 
behind the records.

to the manufacturer if the product does 
not attain the planned sell-through at 
suggested list price to end consumers. 

Forensic Accounting in 
the Litigation Processes 
Often, counsel is faced with the difficult 
task of investigating the merits of a 
case. A forensic accountant can quickly 
digest the facts of complicated financial 
cases, and work with counsel to design 
a scope for testing the assumptions or 
suspicions. The forensic accountant also 

knows the key accounting documents 
that will allow an efficient review. Fur-
ther, he or she knows the strengths and 
weaknesses inherent in certain account-
ing documents. Finally, the forensic 
accountant assures that the appropriate 
documents are obtained during discov-
ery as he is familiar with the case and 
the accounting records and can provide 
the appropriate terminology to assure 
the necessary documents are requested 
during discovery. For this reason, it is 
critical to retain the forensic accountant 
during the discovery process-not after 
all the documents have been identified. 

As the discovery process moves for-
ward, it is often the case that counsel is 
inundated with volumes of disorganized 
records. A forensic accountant can 
ascertain the relevant documents in a 
timely and efficient manner and deter-
mine any missing documents. Because 

he or she has been involved from the 
beginning, the accountant is already 
well-versed in the case and will be able 
to utilize the “bull’s-eye” approach to 
reviewing documents. This approach al-
lows the forensic accountant to analyze 
top-level summary reports only. Upon 
reviewing the feedback, counsel and the 
accountant can determine if a deeper 
level of review is warranted. Ultimately, 
very detailed “bull’s-eye” information is 
reviewed if the facts of the case warrant 
such. The advantage of this technique 
is that counsel is obtaining periodic 
feedback, and counsel and the client 
can make timely decisions based on the 
cost/benefit to the case. 

Prior to the deposition, counsel should 
have the forensic accountant brainstorm 
and provide a list of questions for ad-
ditional follow-up. Obviously, different 
cases and different attorneys warrant 

Forensic Accountant From Page 8
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different strategies at deposition. Thus, 
the forensic accountant will merely pro-
vide a list of inquiries and counsel will 
determine if the inquiries are appropri-
ate for the deposition. 

The forensic accountant could also be 
included in the depositions of other ex-
perts and fact witnesses involved in the 
case to help identify other opportunities 
to obtain important clarifications of 
relevant financial data that would be of 
assistance in the formation of his or her 
conclusions. If the forensic accountant 
is not present during these events, there 
may be missed opportunities to inquire 
as to the availability of documents that 
were not provided in discovery. Finally, 
it is critical for the forensic accountant 
to attend the deposition so that he or 
she can provide feedback to counsel. 
Trained forensic accountants will be 
aware that they are not active partici-
pants in depositions, but rather should 
only interact with their counsel. 

A good forensic accounting expert can 
also quickly analyze the other side’s 
demand for damages and identify 
inherent weaknesses in their damage 
measurement that might not have been 
apparent to the client. Armed with this 
information, a defense attorney can 
undermine the opponent’s expert in 
deposition or at trial. If early settlement 
is the objective, such information will 
assist the client in steering his or her 
opponent to a reasonable amount. An 
opponent enlightened as to the weak-
nesses in his or her case has greater 
incentive to settle the matter sooner and 
at a number that more closely reflects 
the true damages. This, in turn, saves all 
parties time and money. 

Consultant or Expert? 
Accountants trained in the litigation 
process should be aware of the differ-
ences in theirs roles as consultant or as 

Continued on Page 12

expert witness. For strategic reasons, 
counsel may elect to hire the ac-
countant as a consultant. As such, the 
accountant’s file will not be subject to 
discovery and he or she will not have to 
testify or prepare expert reports. 

Although a consultant can be very 
important to a case, a trained forensic 
accountant’s strengths are highlighted in 
the role as expert witness. Still, attor-
neys should be aware that diligent op-
posing counsel will research the expert’s 
past testimony in an effort to expose 
contradictory testimony to his or her 
current opinion. As such, it is critical to 
work with a forensic accountant who is 
consistent in the application of account-
ing theory in order to provide candid 
and credible testimony. 

Ethical issues can also arise for foren-
sic accountants as experts when they 
specialize in being “objective.” An 
overzealous attorney may sometimes 
skew the way an expert views his or her 
findings. An effective expert, however, 
can subvert this attorney’s efforts by be-
ing objective and truthful in explaining 
his or her opinions to a judge and jury 
in the legal proceeding. 

While a good expert will listen to input 
from the attorney regarding the case, 
it is also especially important for the 
forensic accounting expert to identify 
strengths and weaknesses to theories put 
forth by the client. The credibility of 
the forensic accounting expert lies in his 
or her ability to formulate an opinion 
and communicate that opinion to all 
parties involved. 

Since the United State Supreme Court’s 
ruling in Daubert v. Merrell Dow Phar-
maceuticals, 509 U.S. 579 (1993), the 
challenges regarding whether an expert 
witness is truly an expert have intensi-
fied. A simple review of a potential 
expert’s curriculum vitae is not usually 
enough to provide the comfort level 
an attorney requires to make sure the 
expert’s testimony will stand up to a 
Daubert review. The attorney must take 
the time to meet with the forensic ac-
countant and discuss his or her testify-
ing experience. 

Forensic Accountant From Page 10
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Participation From Page 11

Continued on Page 14

A good forensic accountant who testi-
fies as an expert should be prepared to 
address the following topics relating to 
expert testimony: 
 • Testifying Experience. 
  This includes a list of testimony 
  provided over the past four years 
  and a listing of all articles authored 
  for the past 10 years. A forensic 
  accountant should be able to 
  discuss the key learnings of his or 
  her expert testimony, as well as 
  success rate. Forensic accountants 
  should be prepared to report what 
  percentage of testimony is provided 
  for plaintiffs vis-à-vis defendants- 
  rest assured opposing counsel will 
  ask this very question.

 • Industry Experience. It is 
  important to know if the forensic 
  accountant has experience in the 
  specific industry of the parties 
  involved in the case. While 
  experience in the industry is not 
  imperative, it can certainly help 
  increase the expert’s credibility.

 • Potential Approaches to 
  the Case. Knowledgeable, quick 
  thinking forensic accounting 
  experts will show their strengths 
  by offering a variety of insights as 
  to the damage issues faced in a 
  particular matter. Without going 
  into specific details, a forensic 
  accounting expert should be able 
  to gauge the strengths and 
  weaknesses in the damage aspect 
  of the case.

 • Budget. It is common for a 
  retained expert to outline his or 
  her rates and the anticipated 
  scope in an engagement letter, as 
  well as disclose a retainer required 
  to start the assignment. The 
  expert should also include a range 
  of cost expectations after receiving 

  a brief background into the case, 
  the scope and the testifying 
  requirements.

 • An understanding of the intent 
  of opposing counsel during 
  deposition. Including learning 
  the expert’s knowledge and 
  contentions; attempting to freeze 
  testimony to make it difficult to 
  change during trial; and evaluating 
  the expert under pressure to 
  determine his jury presence.

 • Presentation of material. While 
  technical expertise is an important 
  quality for forensic accounting 
  experts, the ability to communicate 
  information in a clear, concise and 
  court-friendly manner is also 
  critical. Accounting and economic 
  concepts tend to scare most 
  laypersons, but these can be 
  presented in simple, understandable 

  terms. The best forensic accounting 
  experts use visual graphics, such 
  as graphs and charts to help 
  outline relationships in the case, as 
  well as key events and economic 
  trends affecting the specific industry. 

Resolving Issues by the Numbers 
Three scenarios were presented at the 
beginning of this article. Let’s now take 
a look at how these real issues were 
resolved using a forensic accountant: 
 1) You just spent the last two years in 
  discovery, deposition, settlement 
  discussions-including a multi-day 
  mediation-and finally you have 
  your day in court. After an arduous 
  trial, a jury awards your client 
  $2 million. However, the celebration 
  is short-lived as the defendant 
  company declares it does not have 
  the ability to pay the award and 
  will be filing for bankruptcy. 
  Now what? 
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In addition, the research findings 
should be based on the art and 
science of observing participants’ 
reactions to information, interpreting 
their communication and responses, 
and assessing the degree of relevance 
of participant responses. What is the 
value added from the research team? 
Collecting and looking at raw data 
can be valuable, assigning others 
to take care of logistics (e.g., rent-
ing a facility and providing research 
participants) can be helpful, but the 
bottom line is that meaningful data 
comes from well-conducted research, 
well-analyzed data and informed in-
terpretation, assessments and practical 
strategy recommendations based on 
principles of human communication 
and social psychology. In short, it is 
important to have confidence in the 
skills of the researchers to observe, 
interpret and assess mock juror be-
havior, and then to offer data-driven, 
informed advice.

If opposing counsel says that he or 
she has conducted research and that 
your client “needs to know” about 
the findings so the client comes to 
the table with a higher number, then 
ask to see a research report. Tell them 
they can redact the sensitive informa-
tion, but you and your client need to 
be able to assess the findings based on 
how the research was conducted. The 
report should include an adequate 
description of the methodology (e.g., 
the nature of the participants and 
the presentation and the design) of 
the project and the raw findings of 
the study. “Only then,” you can tell 
them, “can my client and I better as-
sess the quality of the research and the 
findings.”

Conclusion

In short, the quality of research 
findings depends upon the quality 
of the methodology used to reach 
those findings and the quality of 
the assessment and interpretation of 
those findings. There are certainly 
other questions that can be asked, 
and some practitioners may disagree 
with the importance of some of these 
particular questions. But, whether 
you are considering doing research for 
your client or assessing the findings 
of opposing counsel’s research, asking 
these Ten Key Questions provides 
a good starting point for making 
informed decisions about conduct-
ing mock trial research and informed 
evaluations of the actual jury research 
findings. Just as you evaluate cases, 
evaluate the quality of the research 

Trial Research From Page 9

service used in the same critical and 
informed manner and educate your 
clients on these issues so that their 
decisions on settlement, for example, 
are as informed as can be.

Richard is correct-mock trial exer-
cises are becoming more and more 
common. Although they may have 
been, at one point, simply a means of 
gaining an advantage, they may now 
be a means of maintaining parity with 
your opposition. But, given that not 
all research is created equal, you now 
have a systematic way to assess the 
quality of mock trials in order to give 
your client the best research available 
and assign a degree of confidence to 
any results of research conducted. 

© 2007 DRI. All rights reserved. Reprint permis-
sion given by DRI.
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Fortunately, the forensic accountant you 
retained assisted in discovery and request-
ed the accounting source documents. These 
demonstrated that the defendant had uti-
lized various means of siphoning off cash 
to create illiquidity. The accountant also 
discovered bonuses paid to family member 
executives, gratuitous payments to other 
corporations that had common owners 
and a shift from FIFO to LIFO inventory, 
the impact of which was to show less profit 
on the books vs. prior years. 

 2) You are defending a client who is 
  being sued by an individual who 
  hurt himself in your client’s store. 
  The individual has presented copies 
  of his W-2s demonstrating the loss 
  of earnings, but it is your under- 
  standing that he is self-employed 
  and should not have W-2s. 
  Now what? 

The forensic accountant you contacted 
explained that a “self-employed” indi-
vidual may still receive a W-2 if the entity 
is a C or S corporation. The accountant 
then recommended that the individual 
be questioned in his deposition/trial as to 
whether or not he was still working, and if 
so, who determined his salary? These ques-
tions forced the claimant to admit that he 
was still working, and he determined his 
own wages. The accountant testified that 
there was no loss because the reduction in 
W-2 wages actually resulted in an increase 
in profit for the company owned by the 
claimant, and this reduction inW-2 wages 
was an attempt on the plaintiff ’s part to 
manipulate wages.

 3) Your client, Karen, is a shareholder 
  of a family-operated business. Her 
  brother, John, is also a shareholder 
  and became CEO after their 
  father died three years ago. Your 
  client feels John is living the “high 
  life” while her semi-annual 

  dividend check has been dramatically 
  reduced. John has indicated that 
  the business is not doing well. 
  Your client thinks John is lying or 
  “cooking the books.” Now what? 

Counsel did not contact a forensic ac-
countant until after discovery was closed. 
Counsel assumed he could handle the 
discovery and requested everything that 
might be applicable. Unfortunately, coun-
sel received everything that was requested, 
and a conference roomful of banker boxes 
was provided. Counsel retained a forensic 
accountant to review the information, 
but the client was concerned with fees. 
Therefore, a bull’s-eye approach was 
utilized by the forensic accountant. The 
accountant reviewed top-level statements 
and determined that business had become 
less profitable. However, the accountant 
recommended further analysis in attempts 
of ascertaining the cause of the reduction 
in profitability. It was determined that 
certain large customers were no longer 
conducting business with the subject com-
pany. This fact was pursued in the CEO’s 
deposition. He indicated the customers 
had gone to a competitor. When the name 
of the competitor was researched it was 
determined that it was owned by the 
brother. Lastly, the accountant discovered 
substantial disbursement to a computer 
consultant. The amounts were out of line 
with previous years and excessive for the 
size of the business. The accountant re-
searched the consultant and discovered the 
company address was the brother’s home. 
The accountant testified to all of these facts 
in state court, clearly demonstrating that 
the brother was rerouting business to his 
solely owned business. 

Conclusion 
Forensic accountants are tremendous 
resources when litigation involves finan-
cial statements because there are stories 
within the financial statements that 
may not be clear to laypeople. Finan-
cial statements are generally prepared 
under “GAAP” guidelines which may 
not be the appropriate figures in a legal 
dispute. 

In summary, the challenges of proving 
a case involving sophisticated financial 
analysis can be greatly diminished with 
the assistance of an effective forensic 
accounting expert. Such an expert can 
serve as a consultant and provide in-
valuable preliminary insight and advice. 
Or, if needed, he can testify as an expert 
witness whose opinions are presented 
convincingly to an opponent. 

Finding the right expert-one who has 
the requisite expertise and ability to 
communicate to the layperson-is an art 
in itself. While following the sugges-
tions outlined above will help, ultimate-
ly the attorney and forensic accountant 
must work well together as a team to 
be successful. Effective communication 
between the attorney and the expert, 
combined with a compelling presenta-
tion of the damages by expert opinions, 
will go a long way toward convincing 
the opposing attorneys or judge and 
jury of the facts relating to the case’s 
financial picture.

© 2007 DRI. All rights reserved. Reprint 
permission given by DRI.
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Welcome New Members
WDTL welcomes the following members who have recently joined our organization.

A big THANK YOU to our members who referred these individuals to WDTL.

Thomas F. Ahearne 
Foster Pepper PLLC 
Referred by Jeff Frank

Robert Dirk Bernhardt 
Murray Dunham & Murray

Anita Castillo 
Garvey Schubert Barer 
Referred by Yemi Fleming Jackson

Dwayne L. Christopher 
Mary E. Owen & Associates

Corinne F. Clarke 
The Gaitan Group

Eileen Mannion Concannon 
Riddell Williams PS 
Referred by Melissa K Habeck

William T. Cornell 
Geonerco Management Inc

Kevin James Craig 
Corr Cronin Michelson 
Baumgardner & Preece LLP

Sherry Lynn Davies 
Vandeberg Johnson & Gandara, LLP

Jennifer A. Forquer 
Gierke, Curwen, Dynan, Erie & Jones, P.S. 
Referred by Gregory B. Curwen

Richard W. Glenn 
Referred by Shawn Lipton

Brant A. Godwin 
Dunlap & Soderland, P.S. 
Referred by Doug Soderland

Gordon G. Hauschild 
Jackson & Wallace LLP 
Referred by Joanne Blackburn

Heather M. Jensen 
Barrett & Worden, P.S. 
Referred by M. Colleen Barrett

Matthew Michael Kennedy 
Mary E. Owen & Associates

John A. Kesler 
Gierke, Curwen, Dynan, Erie & Jones, P.S.

Jonathan J. Lewis 
Scheer & Zehnder LLP

James R. Lynch 
Stafford Frey Cooper 
Referred by Karen Cobb

Patrick Leo McGuigan 
Forsberg & Umlauf, P.S. 
Referred by John P. Hayes

Allison L. Micheli 
Gierke, Curwen, Dynan, Erie & Jones, P.S. 
Referred by Gregory B Curwen

Krista Shirin Mirhoseini 
Stafford Frey Cooper 
Referred by Ted Buck

Katrina Elsa Mulligan 
Stafford Frey Cooper 
Referred by Ted Buck

Philip G. Sayles 
The Law Offices of Philip G. Sayles, PLLC

Katherine M. Steele 
Stafford Frey Cooper 
Referred by Melissa K Habeck

Guy Jeffrey Sternal 
Eisenhower & Carlson, PLLC

Jason E. Vacha 
Reed McClure 
Referred by Marilee Erickson

Really New!

The newest addition to the Plotkin-
Wolff family — Benjamin Harris 
Wolff — born on  December 26, 
2007.  He was 8 lbs 6 oz and 19.5 
inches long.  He is  doing well and 
his big brother, Geoffrey is adjusting.
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President’s Column: 
The Board’s Work: Remembering What’s Important
By WDTL President, Rick Roberts, Law Office of Sharon J. Bitcon

On the heels of a busy holiday 
season, the WDTL Board of Trust-
ees quickly got down to business 
with the start of 2008.  With the 
recent defeat of Referendum 67, 
the normally short legislative ses-
sion is busier than usual.  One of 
bills WDTL has been monitoring 
with the help of our lobbyist, Mel 

Sorensen, is E3SHB 1873, a controversial “wrongful death 
bill” that expands the number of potential claimants.  The 
bill has passed the House of Representatives and is now 
in the hands of the Senate.  Although efforts continue to 
limit its effect, it appears that the bill in some form will be 
passed by the Senate and presented to Governor Gregoire 
for signature.  

February 25, 2008 will mark the start of our meetings 
with both the Insurance and In-House Counsel Sec-
tions to discuss the impacts of R-67.  The first meeting 
will be held at the Washington State Convention Center, 
and there will be follow-up meetings in Vancouver and 
Spokane, so as many members as possible can participate 
in the discussion.  Coincidentally, the Seattle Times has 
recently reported that the first lawsuit brought under R- 
67 has been filed, so the long process that will define how 
R-67 will affect our practice has begun.

For those who are involved in asbestos litigation, the As-
bestos Section has been created just for you.  If you would 

like to join, please be sure to contact Kristin Lewis to be 
added to the Section.

A special “thanks” goes to Stew Estes of Keating, Buck-
lin and McCormick, who has been chairing the Amicus 
Committee for a number of years and monitoring ap-
pellate issues for WDTL.  Stew alerted us to a request by 
the Washington Appellate Lawyers’ Association that the 
Washington Supreme Court improve its time for deci-
sion on Petitions for Review.  A letter has been sent to 
the Washington State Supreme Court on WDTL’s behalf 
supporting the effort to reduce the current eleven month 
time delay. 

It is with great sadness that I report the lost of one of our 
members, Cass Preston.  Cass was defense counsel in sev-
eral offices, most recently as in-house counsel with Safeco’s 
Seattle office.  Cass was in a motor vehicle accident in 
mid-December and passed away on January 20, 2008.  
His untimely loss has been extremely difficult for his fam-
ily and for everyone who knew him.  I have struggled with 
how to comment on his passing when so many of you 
knew him much better than I.  I have also been pleased by 
the support from our colleagues in WSTLA.  In particular, 
Steve Lingenbrink and Brian Boddy took the lead in estab-
lishing the “Cass Preston Support Fund” at Keybank, and 
collected a significant sum for Cass’s wife Susan and his 
family.  For them, Cass was not an adversary, but a friend, 
which speaks volumes for Cass’s character. 

Continued on Page 20
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The Board’s Work

The Board of Directors held its 
regular meetings last September and 
November.  The most notable issues 
discussed by the Board are summa-
rized below.

Position on R-67.  The Board con-
sidered whether WDTL should sign 
on to the Reject R-67 campaign as a 
supporting organization.  After con-
siderable discussion the Board con-
cluded against joining the campaign, 
due in large part to the campaign’s 
negative ads about “trial lawyers.”  At 
the same time, the Board concluded 
that WDTL should do what it could 
to educate the public about the issues 
involved in and the negative aspects 
of the underlying bad-faith insurance 
legislation.  The Board also gave for-
mer WDTL President Jim McPher-
son authority to encourage the WSBA 
Board of Governors to take no action 
regarding a WSTLA letter seeking 
Board of Governor intervention on 
the negative ads run by Reject R-67; 
the Board’s reasoning was that tak-
ing action on the letter would have 
the effect of the Board of Governors 
taking a political position, which it is 
generally not permitted to do.  

Medical Discovery and Doctors’ 
Bill of Rights & Responsibilities 
Task Force. Former WDTL Presi-
dent Steve Stocker informed the 
Board that the Task Force had its 
first two meetings.  The Task Force 
expects that part of their work will 
include educating the Washington 
State Medical Association about the 
legal system.  The Task Force is also 
considering working with the Univer-

sity of Washington Medical School to 
create a course on the legal system for 
new doctors.  Jim McPherson is also 
still working on creating a standard-
ized medical records request form in 
cooperation with WSTLA.

YMCA Moot Court.  The Board 
voted to give $500 to the YMCA 
for its moot court program, noted 
worthy cause.

By Jillian Barron, Sebris Busto James & WDTL Board Secretary
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The Washington Defense Trial 
Lawyers Association is known for its 
community spirit and tireless efforts 
on behalf of deserving causes.  Over 
the past several years, WDTL has 
emphasized its presence in Olympia, 
weighing in on contentious, and 
often sweeping, initiatives.  We have 
provided voters with valuable infor-
mation on judicial candidates and 
advocated for much-needed court 
funding.  WDTL has also recently 
become more involved with Washing-
ton law schools, hosting orientation 
programs, networking opportunities 
and substantive legal seminars for law 
students.

Despite these efforts, some WDTL 
members do not get involved simply 
for lack of information.  In response 
to many requests, the WDTL Com-
munity Service/Pro Bono Committee 
will provide WDTL members with 
information on upcoming commu-
nity service programs and legal pro 
bono opportunities in each publica-
tion of the Defense News and on 
the WDTL website.  In addition, we 
plan to promote a monthly volunteer 
event.  We invite you to get involved!  

Community Service Events 
 • Our first community service 
  event for 2008 was a Red Cross 
  Volunteer Day on January 21, 
  2008 (MLK Day).  A special 
  thanks to Jenny Downey of Lee 
  Smart for organizing this, and 
  for Paige Hunt, Kristin & Yale 
  Lewis & Bruce Lamb for 
  participating.

 • Our community service event 
  in February is the Second 
  Annual WDTL Winter Coat 
  Drive.  The cold weather has hit 
  with a fury this year, leaving 

Pro Bono Corner
  many Seattle-area residents 
  without adequate winter clothing. 
  Please look through your closets 
  for warm coats and blankets 
  you are no longer using, and 
  donate them to this worthy 
  cause. Contact WDTL for 
  drop-off locations.

Pro Bono Opportunities 
 • Tacoma-Pierce County Bar 
  Association:  The TPCBA offers 
  numerous opportunities for pro 
  bono opportunities including legal 
  clinics and representation of 
  low-income clients.  Malpractice 
  insurance is provided and CLE 
  credits are available. 
  Visit www.tacomaprobono.org 
  or contact them at 
  vls@tacomaprobono.org 
  for more information.

 • King County Bar Association:  
  Through Community Legal 
  Services (CLS), the KCBA 
  provides a wide variety of 
  opportunities for members of 
  the community to volunteer 
  with several pro bono programs 
  in various areas of law.  These 
  pro bono programs assist King 
  County residents and those 
  with legal cases in King County 
  with civil legal issues.  In 2006, 
  nearly 3,000 attorney, paralegal, 
  and student volunteers served 
  over 9,000 clients.  These 
  volunteers’ time represents a 
  $3.8 million dollar contribution 
  to the King County community.  
  For more information, visit: 
  www.kcba.org/ScriptContent/ 
  KCBA/volunteer/volunteer.cfm.

 • Global Visionaries: Global 
  Visionaries is a leadership 
  development program for teens, 
  with emphasis on participation 
  by inner-city youth from Seattle 
  high schools, culminating in a 
  10-day immersion trip to 
  Guatemala each year.  Over 
  the last eight years, GV has been 
  a broad out-of-classroom 
  development program focusing 
  on social justice issues, local 
  community service, 
  environmental footprint training, 
  reforestation in Guatemala, 
  microlending training, building 
  schools in Guatemala in 
  partnership with local 
  communities, and a Youth 
  Board that involves teens in 
  leadership positions.  
  Visit www.global-visionaries.org 
  or contact Executive Director 
  Chris Fontana at 
  chrisfontana@global-visionaries.org.

 • Northwest Defenders: 
  NW Defenders is one of the 
  four public defender agencies 
  serving King County. The board 
  is diverse in representing the 
  defense community. Its business 
  lawyer board member is retiring 
  after five years of service. If you 
  are interested in serving, visit 
  www.nwdefenders.org or 
  contact Eileen Farley at 
  Eileen.farley@nwdefenders.org.

By Matthew Wojcik, Jackson & Wallace LLP & Chair of WDTL’s Pro-Bono/Community Service Committee
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Castromo 
Lamond 
PRESTON, Jr. 
July 17, 1969 
~ January 20, 
2008. Cass was 
called home by 

our Lord on January 20, 2008. He is 
survived by a loving and devoted wife, 
Susan, two beautiful children, Olivia 
and Castromo III, his parents Cas-
tromo and Rosina Preston, who have 
lost part of their own heart, a deeply 
saddened sister, Karinka Copeland 
(Greg), and a host of nieces, nephews, 
relatives, and friends, that will walk 
forward with a void in their lives. 
Cass was born in Tucson, AZ on July 
17, 1969. He attended Eastern Ari-
zona College, where he was one of its 
premier basketball players. He soon 
was recognized by Seattle University 
and was offered an athletic scholar-
ship. It was there that he met and 
married his wife, Susan. He went on 
to attend law school at Seattle Univer-
sity. During his career, Cass worked 
in various positions, including, most 
recently, as an in-house attorney for 
Safeco. Cass enjoyed playing golf, 
basketball, and soccer. Cass built a 
beautiful home for his family whom 
he deeply loved, and enjoyed spend-
ing time at the beach on Vashon, run-
ning around with the kids, fishing, 
crabbing, and boating. Cass enjoyed 
every adventure that life put before 
him. His humor, love, and joy has left 
the world much brighter for those 
who were lucky to have known him. 
He left us peacefully knowing he will 
remain in the hearts of all he touched. 
Loving remembrances can be made to 
the “Cass Preston Care Fund” at any 
Commerce Bank Branch.

 

Martin T. 
CROWDER 
11-20-40 ~ 
12-08-07.  A 
wonderful man 
crossed the bar 
on December 8 

to forever be in calmer waters. Marty 
was a loving husband, father and 
grandfather. He is survived by Diane, 
his devoted wife of 45 years, daugh-
ters, Christina (Todd), Lisa (Chris), 
and Amy (Todd); and grandchildren, 
Christopher, Dana, Annika and 
Peyton. Marty was a graduate of the 
University of Washington, and its 
law school (Washington Law Review 
and Order of the Coif ). He was a 
partner and former President of Karr 
Tuttle Campbell law firm and active 
in the Federal, State, King County 
and American Bar Associations, 

Ninth Circuit Judicial Conference, 
Washington State Trial Lawyers, 
University of Washington Law School 
and Sigma Nu Fraternity. He served 
as Commodore of Poulsbo Yacht 
Club in 1988 and Commodore of 
Seattle Yacht Club in 1999. Marty 
was a trustee and President of the 
Princess Louisa International Society. 
Memorials may be made to Hospice 
of Kitsap County, P. O. Box 3426, 
Silverdale, WA 98383; Seattle Yacht 
Club Foundation, 1807 East Hamlin 
Street, Seattle, WA 98112; University 
of Washington Law School, William 
H. Gates Hall, Box 353020, Seattle, 
WA 98195-3020; Princess Louisa 
International Society, PO Box 17279, 
Seattle, WA, 98107-0979. Please sign 
the guest book at www.cookfamilyfu-
neralhome.com. 

Obituaries
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I have found myself reflecting on how 
to honor this outstanding gentleman.  
For those of you who were able to at-
tend his funeral and witness the out-
pouring of love and friendship, I hope 
it provided some degree of comfort.  
Cass was a loving husband, father and 
friend who will be greatly missed.

This tragedy is a timely reminder 
that we should cherish the important 
things in our lives-our family and 
loved ones-and reflect that in our pro-
fession.  Do we take the time to tell 
our loved ones how much they mean 
to us?  While we work hard to fight 
the good fight, do we remain reason-
able, compassionate and tolerant of 
minor transgressions?

Our work is adversarial, but we must 
keep in mind that the opposing party 
and their counsel are human be-
ings.  We make our profession and 
WDTL that much better by taking 
the time to be respectful of our op-
ponent.  If you don’t presently make 
it a practice, take the time to shake 
your opponent’s hand at the end of 
every arbitration or trial.  Following a 
deposition or during a telephone call, 
get to know something about your 
opposing counsel, like their family or 
interests.  It’s a small thing, but it may 
be the way that Cass Preston would 
want to be remembered.

President’s Column From Page 16
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A big thanks from 
Nathan Hale High School in Seattle!

WDTL members volunteered as judges in the “Lord of the 
Flies Trial” and the students were thrilled to have actual 
feedback from litigators on their mock trials.

Volunteers were: 
Dan Keefe, Helsell Fetterman 
Jeremy Culumber, Keating, Bucklin & McCormack, Inc., P.S. 
Jill Haavig Stone, Burgess Fitzer 
Marvin M. Lee, Hollenbeck Lancaster & Miller 
Shellie McGaughey, McGaughey Bridges Dunlap PLLC 
Michael A. Guadagno, Lee Smart P.S. Inc..

1st picture - Jill Haavig Stone

2nd picture - Shellie McGaughey

3rd picture - Jeremy Culumber

4th picture - Marvin Lee
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WDTL Events Calendar for 2008 
(register online at www.wdtl.org)
March 
 21 Construction Law Update – Portland, 
  Hotel Monaco 

April 
 4 Annual Insurance Law Update – Washington 
  State Convention & Trade Center

 17 Eastern Washington Judicial Reception – 
  Davenport Hotel

 23 Advanced Trial Tactics – Tsongas Litigation 
  Consulting Courtroom

 24 The Latest Trends in E-Discovery – 
  K&L Gates Conference Room

May 
 30 Construction Defect Academy – Washington 
  State Convention & Trade Center

July 
 17-20 WDTL Annual Convention – 
  Harrison Hot Springs, B.C.


