
DEFENSE NEWS
Fighting for  Just ice and Balance in Civi l  Courts

Editor: A. Grant Lingg 
T. 206.689.8500 | F. 206.689.8501  glingg@forsberg-umlauf.com

Editor: Jody K. Reich 
T. 425.275.0551 | F. 425.776.2467  jody@detsparlaw.com

www.wdtl.org

Continued on Page 2

Spring 2010

IN THIS ISSUE

7 Ways to Stay 
Healthy During Trial 4

Putman Decision 
Finds Certificate-of-Merit 
Requirement 
Unconstitutional 7

New Members 10

Textual Harassment 15

Call for Auction Items 20

Supreme Court’s Decision 
in Shafer Redefines the 
“Closure” of a Worker’s 
Compensation Claim  21

WDTL Officers 22

WDTL Membership 23

Calendar of Events 24

Dogs are wonderful companions and Americans are very fond of them. There 
are approximately 68 million dogs in the United States and pets and pet 
products are very big business. Living with a dog has been shown to benefit 
children, adults and senior citizens both physically and emotionally. At the 
same time, according to the Center for Disease Control and Prevention, there 
are more than 4.7 million people bitten by dogs resulting in an estimated 
800,000 injuries that require medical attention every year. The latest numbers 
available show that dog bites are an increasing problem for insurance carriers.

According to the Insurance Information, claims related to dog bites cost 
the insurance industry $317 million in 2005 and $356.2 million in 2007, a 
significant increase. Typical reactions by insurers are to hike premiums and 
in many cases exclude specific breeds like Rottweilers, German Shepherds 
and “pit bulls” from coverage altogether. All in all, 32 states have instituted a 
dog bite statute that makes the owner strictly liable for any injury or property 
damage their dog causes. Depending on the state, the defense has to prove that 
the victim provoked the dog in order to minimize or even escape liability. The 
only other defenses are that the victim was trespassing or that the defendant is 
not the owner or caretaker of the dog.

This article intends to offer insights into the discovery process as it relates 
specifically to dog bites and other pet-related injuries by examining eight 
common ways defense attorneys can miss vital evidence, which can have a 
profound effect on the outcome of their case.

Mistake 1: Not Evaluating the Dog 
A video presentation of the defendant’s dog is possibly the most powerful 
evidence a defense attorney can offer a jury. If the dog is aggressive or even 
vicious, each member of the jury gets to fully experience that behavior and get 
a real sense of what the plaintiff was dealing with at the time of the incident. 
The same video also can help to attack the credibility of a defendant who has 
previously said that their dog is not aggressive and that the plaintiff provoked 
the dog.

Of course, it is important that the evaluation be set up correctly and that no 
opportunity to view and record the dogs unprovoked behavior in multiple 

Dog Bite Cases: 
Avoiding Eight Common Mistakes
By Ron Berman1
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settings and situations is missed. There are many questions that have to be 
answered and planned for when setting up the format for an evaluation. Was 
another dog involved? Did the incident happen on the defendant’s property 
or somewhere the dog would relate to as neutral territory? Has the defendant 
made any statements that could be tested during the evaluation? Which 
testing protocol should be used? The goal is to set up as foolproof and 
professional an evaluation, as soon as possible after the incident so that every 
bit of information possible is obtained.

Immediacy is a prime factor as so often the dog is given away, disappears 
or dies for any of a myriad of reasons and the opportunity to evaluate the 
animal is gone, and with it a possible turning point in the plaintiff ’s case. 
Fortunately, a solid presentation can be conducted even if the dog is no 
longer available but no other evidence sums it up quite as well or intensely.

The choice not to evaluate the defendant’s dog especially if the dog is 
alive and available, can easily backfire. If you have retained an expert, 
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not evaluating the dog can be used to show that he or she not only did not 
do a complete investigation but that their opinions are based on second 
hand information. It can also be the case where the plaintiff ’s expert does an 
evaluation but the defense expert does not. This can be very problematic because 
if the plaintiff ’s expert actually saw and evaluated the dog, his testimony will 
likely carry more weight.

Mistake 2: Scene Inspection 
If a dog living at the defendant’s home also spends time inside the house it is 
important to inspect inside the home as well. Chewed door or window frames, 
scratches on the door, the dogs bed or lack of one, where the dog slept, photos 
of dogs on the wall, all give you a sense of how the dog was treated, how it 
acted in the house. A plethora of toys in every room gives a lot of information 
about whether the defendants were indulgent with their dog. Inspecting leashes, 
collars, chains, dog houses, food bowls, kennels, yards, toys, etc., also provide a 
wealth of information about the dog to someone who deeply understands the 
human/canine companion bond and how it influences behavior. Do they use 
a choke or prong collar? Is their leash extendable to 15 or 20 feet? Is the water 
in the bowl dirty? Does the fence meet the standard for containing a dog of 
this size? Is there any evidence that the dog was aggressive at the fence and or 
property boundaries?

Mistake 3: Using the Wrong Interviewer 
Often times statements of witnesses are taken by people experienced in 
interviewing techniques but who have little experience in animal behavior. As 
a result the evidence they discover leaves openings that can be explored by the 
defense. What if a witness gives a statement that the dog was aggressive and 
it scared them? That sounds solid, but what does it really say. Aggressive is a 
general term that can mean many things. In one case, the witness who labeled 
the dog aggressive meant that he had a lot of energy and played really hard 
or “aggressively.” Also, the fact that the dog scared them is really based only 
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Your trial is on calendar and 
approaching all  too fast. The closer 
you get, the more it seems there is to 
do, and the more  behind you seem to 
get.  You may lie awake into the early 
hours, mulling  over and over in your 
mind the mountains of evidence and 
issues that you need  to get down to 
clear and simple for the jury.  What 
about your expert  witness; will he 
hold up under cross?  How will you 
deal with that bad answer your client 
dropped in deposition?  And what 
could or should you do to better 
prepare your client for trial?  What 
will your opening statement sound 
like to the jury? 

All of these questions are part of the 
experience that every lawyer goes 
through, no matter how many times 
you have been there before.  The stress, 
anxiety and long hours begin to take 
their toll, sapping the energy right out 
of you. Of course, you want to be in 
your best form for your  client – at the 
top of your game – so that you will be 
able to win this case. 
 
With all of the things that you must 
think about, manage and consider as 
you prepare for and present your case 
at trial, one of the most important 
things that must NOT be overlooked 
is your health.    
 
Instead of stressing, use these health 
tips to help yourself and your client.

Start Each Day 
with a Positive Attitude 
A positive attitude leads to happiness 
and success and can change your 
whole life.  When faced with a 
challenge, envisioning your own 
success can lead to success itself.  

7 Ways to Stay Healthy During Trial
By Noah Wick1

TIP:  Try using some humor to keep 
you and your client positive during 
those  particularly tough times 
during trial.

Feed Your Body with Small 
Meals Throughout the Day 
You’ve heard it over and over again:  
eat smaller, healthier meals every 2 to 
3 hours. Well, it just so happens to 
be true!  If you “trick” your body into 
thinking you will be fed  every few 
hours, it will tell itself to use what it 
needs and expel everything else. This 
ultimately means increase fat burning 
and less fat storage.  Plus, by feeding 
yourself throughout the day, you will 
feel and look healthier which enables 
you to focus on your client’s needs 
and not your empty stomach.  
TIP:  Try preparing 3 or 4 meals to 
bring to work with you.  If this seems to 
be a lot of cooking, make large batches 
for the week and freeze them for future 
use.  Also, bring a power bar and 
water in case your lunch is replaced by 
working or preparing witnesses.

Drink Plenty of Water 
Water is an essential nutrient. All 
chemical reactions in the body 
depend upon it.  It has multiple 
positive effects such as combating 
ailments, reducing hunger and 
enhancing fat loss.  On top of all that, 
studies show that increased water 
intake may lessen the signs of aging.  
Given our current health climate and 
your need to “stay in the game” it 
is essential that you drink plenty of 
water to reduce the risk of catching a 
cold or flu.  
TIP:  In order to meet the 8 to 12 
glasses recommended a day, considering 
carrying a  water bottle with you and 
choose water instead of soda.  Within 
weeks, you’ll be  sure to notice a 
difference in how you feel and look.

Take Power Naps 
Power naps are a great way to 
give  yourself a shot of physical and 
mental energy in the  middle of 
your day.  Sometimes, even with a 
good night’s sleep, your body still 
needs a rest in the middle of the 

Continued on Page 8



Spring 2010 5

on their perception of the dog as a 
“non” expert which has little meaning 
unless the dog actually demonstrated 
behaviors which were clearly 
threatening. A dog that barks at 
people passing the property may scare 
them but barking is not considered an 
aggressive behavior on its own. Even a 
statement from a witness that the dog 
barks aggressively can be challenged 
unless it is dissected and proved to 
reveal true aggressive behavior or just 
the witnesses personal observations 
and reactions.

An interviewer such as a private 
investigator may miss important 
information because he or she 
didn’t even realize that a number of 
follow up questions were necessary 
to insure that the full value of the 
interview is realized. It can also be 

Dog Bites From Page 3

frustrating after figuring out that 
a second interview is necessary 
that the previously willing witness 
seen by the investigator is now not 
so willing to cooperate and that a 
valuable opportunity has been lost.

Mistake 4: Missing Important 
Discovery Documents 
Basically, the laundry list of 
important discovery documents 
needed in a dog bite case or pet 
related injury are well known. As far 
as the dog is concerned, nearly always 
necessary are the veterinarian records, 
animal control records, police report, 
paramedic records if any, the names 
of any trainers and or groomers the 
dog has had, names of independent

witnesses who are familiar with the 
dog including neighbors, friends, 

employees people who have visited 
the home, and so on. Other related 
documents that may prove helpful are 
AKC registration certificates, breeding 
documents if the dog was imported 
as a puppy or as a trained dog, and 
diplomas from any training schools 
the defendant claims the dog has had.

Mistake 5: Depending 
on Documents Alone 
Receipt of a veterinarians records 
doesn’t insure that you have all the 
information contained on them. 
These days, a lot of veterinary clinics 
respond to subpoenas for records with 
digitized or computer printouts. As 
most veterinarians still write initial 
reports in hand, it is important to 
get the handwritten notes and the 
computerized print out if even to help 

Continued on Page 6
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decipher the doctors handwriting. 
In more than a few cases notes 
containing the words “reactive” or 
“tried to bite” were written in the top 
corner of some records but were not 
transferred to the computer version. 
Also, it is always good to talk to the 
veterinarian as well. They are a great 
source of information and there are 
always things they don’t put on the 
charts.

Mistake 6: Not Properly 
Evaluating Wounds and Photos 
If a plaintiff claims that a Rottweiler 

bit her arm and held it in the dogs 
mouth for over two minutes while 
knocking her down and shaking 
his head, their wounds are “direct” 
physical evidence of the attack. An 
expert, court qualified in wound 
evaluation, can give a strong opinions 
based on photos of the wounds as 
well as specific information supports 
the plaintiff ’s version. Victims of 
dog attacks are often not clear about 
every detail of the incident but their 
wounds tell a complete story in a 
way that is hard to challenge. If there 
is too much disparity between the 

plaintiff ’s version and their actual 
wounds it can lead to a serious 
credibility issue.

An example of this is a case in which 
the plaintiff, a tenant on the landlords 
property, filed suit against the landlord 
after being attacked by her male, 
unneutered, 125 pound Pit Bull/
Rottweiler mix. The plaintiff had many 
wounds on his body and the photos 
were disturbing. The plaintiff, an actor, 
gave highly emotional testimony about 
how he thought the dog would kill him 
and how the dog bit down and held 
each arm for minutes at a time while 
he struggled trying to save himself. He 
described the dog grabbing and tearing 
at his flesh.

When the photos of the wounds 
were examined by an expert it was 
determined that the Plaintiff ’s 
wounds did not support his story. 
There were puncture wounds but 
none that suggested that the dog 
ever “clamped down” or tore flesh. 
In fact, one area where the plaintiff 
described such an attack had no 
puncture wounds at all, just scratches 
and bruising. There was also no sign 
of ecchymosis, the dark bruising that 
appears when minor blood vessels 
break around a wound caused by the 
pressure of the bite.

Originally, the plaintiff asked for 
more than a million dollars. Just 
before trial the defense offered 
$300,000.00. The final result was that 
the jury did not buy the plaintiff ’s 
story, assigned him a large percentage 
of comparative fault and awarded him 
$19,000.00.

Mistake 7: Not Consulting An Expert 
It is vitally important to know as 
much about a case as possible, even 
before accepting it.

Dog Bites From Page 5
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Medical malpractice plaintiffs are no longer required to file a 
certificate of merit when commencing their lawsuits.  RCW 
7.70.150 had required medical malpractice plaintiffs to file 
with their complaint a certificate of merit from a qualified 
healthcare professional stating that there was a “reasonable 
probability that the defendant’s conduct did not follow the 
accepted standard of care required to be exercised by the 
defendant.”  In Putman v. Wenatchee Valley Medical Ctr., et al., 
the Washington Supreme Court ruled that RCW 7.70.150 
is unconstitutional.  This article discusses a brief legislative 
history of this now-ineffective statutory requirement, the Su-
preme Court’s analyses in finding the requirement repugnant 
to Washington’s Constitution, and the possible impacts the 
Putman case will have on healthcare litigation in Washington.  

A Brief History of RCW 7.70.150 
The certificate of merit requirement of RCW 7.70.150 was 
part of a series of legislative reforms to the medical malprac-
tice statutes enacted by the 2006 Washington Legislature.  
On April 12, 2005, the Washington State Senate Commit-
tee on Health & Long-Term Care discussed a bill entitled 
SHB 2292, part of which would later be codified as RCW 
7.70.150.  During this legislative deliberation, those who 
supported this bill’s provisions testified that the “approach [of 
the proposed law] is a substantially better option than either 
of the two initiatives [initiatives 330 and 336] which both 
deal broadly with the health care liability system.  It is more 
balanced and responsibly addresses issues to make sure the 
insurance market can weather future downturns.  This bill 
represents the best pieces of legislation passed in other states.”1  
Among those who testified in support were Commissioner 
Mike Kreidler of the Office of the Insurance Commissioner, 
and Larry Shannon of the Washington State Trial Lawyers 
Association.2  

On March 6, 2006, Governor Gregoire signed Second Sub-
stitute House Bill 2292 into law.3  The statutory amendments 
became effective 90 days later on June 7, 2006.  SSHB 2292, 
2006 Laws, Ch. 8 § 1 contains the Legislature’s statement of 
its findings and intent:

 The legislature finds that access to safe, affordable 
 health care is one of the most important issues facing 
 the citizens of Washington State.  The legislature 
 further finds that the rising cost of medical 
 malpractice insurance has caused some physicians, 

 particularly those in high-risk specialties such as 
 obstetrics and emergency room practice, to be 
 unavailable when and where the citizens need them 
 the most.  The answers to these problems are varied 
 and complex, requiring comprehensive solutions that 
 encourage patient safety practices, increase oversight 
 of medical malpractice insurance, and making the 
 civil justice system more understandable, fair, and 
 efficient for all the participants.

See Historical and Statutory Notes following RCWA 
5.64.010 (emphasis added).  

The Washington Legislature enacted RCW 7.70.150 to meet 
those goals.  The certificate-of-merit requirement was aimed 
at reducing the strain placed on healthcare providers and 
the insurance industry caused by meritless lawsuits against 
healthcare providers.  

Putman Strikes Down RCW 7.70.150. 
In Putman, the plaintiff sued Wenatchee Valley Medical 
Center and others alleging that the defendants failed to 
diagnose her ovarian cancer in 2001 and 2002.  Though her 

Putman Decision Finds Certificate-of-Merit 
Requirement Unconstitiutional
By R. Joseph Sexton, Williams Kastner, Tacoma

Continued on Page 13
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Healthy From Page 4

day.  Twenty to thirty minutes is the 
ideal length for a power nap because 
your body does not have the chance 
to fall into any kind of deep sleep.  
This will allow you to  wake up 
feeling energized and ready for that 
afternoon deposition. 
TIP:  Schedule your power naps for 
“down” times during the day.  If you’re 
eating more  frequently throughout 
the day (see #2), you may be able to 
squeeze your power  nap in during 
your lunch hour.

Exercise for at Least 
30 Minutes a Day 
Exercising for at least thirty minutes 
a day is both physically and mentally 
beneficial. Exercise, in addition to its 
well known physical benefits, releases 
endorphins.  Endorphins are what 
give your system that extra boost 
in confidence, stamina, and mental 
acuity.  
TIP:  Try taking a brisk walk during 
the day to help with concentration or 
plan your day with a gym workout in 
the morning, lunch or after work.  All 
options have their own separate benefits.

Take a Daily Multi-Vitamin 
Vitamins are vital for the body to 
function properly. Each of the 13 
essential vitamins (A, C, D, E, K, 
B12, and the 7 B-complex vitamins) 
provides the regulation of a crucial 
function. Humans acquire a majority 
of the vitamins our body needs from 
food and when there is a deficiency, 
we are in danger of becoming 
seriously ill. Vitamin supplementation 
can lessen ailments caused by 
vitamin deficiency, sometimes 
miraculously.  Taking care of yourself 
is what adds to those increments of 
advantage you need  in trial.  

TIP:  Bring your multivitamin to work 
and have it  with your lunch. This is 
one of the best times to take it and can 
easily become routine.

Reduce Stress 
No matter how calm and relaxed 
you are as a person, it’s very easy to 
succumb to stress throughout your 
day; especially while preparing for 
trial. The problem is that stress does 
not help the situation, it actually 
prevents you from being productive 
and trying your case successfully.  
You feel it and the jury can see it.  
Ultimately, stress is built up by the 
feeling of not being well prepared.  As 
Benjamin Franklin once said, “Failing 
to prepare is preparing to fail.” 
TIP:  Hire a trial consulting firm 
to prepare your witnesses, select your 
jury and assist  you with developing 
your overall case strategy.  With the 
proper planning you  can eliminate 
unnecessary stress and increase your trial 
performance.

Overall, you may be a Super Lawyer, 
but you are not super human.  By 
following these 7 Ways to Stay 

Healthy and taking care of yourself, 
you are, in the end, taking care of 
your client as well.  A healthy lawyer 
is a strong lawyer and even the 
strongest lawyer needs help from time 
to time.  In that case, partner with 
a trial consultant on your next trial.  
From intake to judgment, highly 
experienced consultants can support 
you throughout the entire process 
including strategic, graphics and in-
court technology.  Let our resources 
help you gain those small advantages 
throughout the trial that lead you to a 
winning performance. 
 
Noah Wick is the Director of 
Marketing and Business Development 
for Prolumina, a trial consulting 
firm in Seattle, WA.  In 2009, he 
became the first Testicular Cancer 
Survivor to compete nationally in 
NaturalBodybuilding shows. 
Please direct comments or 
questions to him at 206-622-6700 or 
nwick@prolumina.net.
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Retaining an expert can be expensive, 
especially if your case goes all the 
way through deposition and/or trial. 
Most, if not all experts offer an initial 
free consultation. The attorney can 
give a very general set of facts and 
pick the expert’s brain a bit. As no 
proprietary information is being 
exchanged there is no risk to either 
party. If the expert is worth his or 
her salt, it is highly likely that most 
attorneys will benefit from this call. 
Either the expert will offer initial 
responses that support what the 
attorney already thinks or the expert 
will bring up potential weakness not 
previously given much notice that 
need to be addressed in a timely 
manner. Either way the attorney 
will have more information and 
perhaps new insights that they did 
not have before. If retaining an expert 
is necessary, then it is a matter of 
picking the right expert. 

If you are wondering if retaining an 
expert would be worth the expense, 
a 5-10 minute call should be very 
valuable in helping you to make 
the right decision. There are only a 
handful of competent, court qualified, 
highly experienced experts in this 
field and the closest one may still be 
in another state, although there are 
many here locally as well. However, 
if they are the right expert for your 
case, costs can be reduced by having 
the expert do any necessary interviews 
on the telephone and even doing 
his or her deposition electronically 
eliminating the need for travel unless 
the matter goes to trial. If travel is 
necessary, make sure the expert does 
all review during the flight so the 
cost of travel also includes the cost 
of review for trial. Depending on the 
amount of documents involved, this 
could save a good deal of expense.

Mistake 8: Picking the 
Wrong Expert 
Picking the right expert can make 
your case, and picking the wrong 
expert can destroy it. Experienced, 
court qualified canine behavior 
experts are few and far between. 
It is imperative that a thorough 
examination of the expert’s 
qualifications is made. For example, 
an expert with a Ph.D. in animal 
behavior sounds great, but not if the 
animals that he or she studied weren’t 
dogs and were in a laboratory instead 
of a human environment.

Veterinarians who have not had 
special training in the behavior 
of companion animals can also 
be problematic especially if their 
experience is only in the veterinary 
clinic and the incident happened 
somewhere else. People in the 
animal professions like trainers can 
be extremely knowledgeable but 
may not have the personality or 
experience to handle attacks on their 
professionalism and credibility in a 
courtroom.

Continued on Page 12
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Continued on Next Page

Welcome New Members
WDTL welcomes the following members who have recently joined our organization.

A big THANK YOU to our members who referred these individuals to WDTL.

Michelle A. Alig 
Merrick, Hofstedt & Lindsey, P.S. 
Referred by MHL

Anastasia K. Bartlett 
U.S. Attorney’s Office 
Referred by Dan Johnson

Alfred Frank Bowen 
The Gilroy Law Firm, PC

Robert L. Bowman 
Gierke, Curwen, Dynan & Jones, P.S. 
Referred by Clarence Jones

Kathryn I. Eims 
Eims & Flynn, PS 
Referred by Kristin Lewis;/Mary Levenson

Megan Fouty 
Davis Grimm Payne & Marra 
Referred by Eileen Lawrence

Mba Gerard Gregoire 
Staff Counsel Allstate 
Referred by Max Nicolai

Lisa Grimm 
Bullivant Houser Bailey PC

Sylvia Janelle Hall 
Merrick, Hofstedt & Lindsey, P.S. 
Referred by John Dalton, Bruce Lamb

Michael Brian Hallinan 
Bullivant Houser Bailey PC

Patrick W. Harwood 
Kirkpatrick & Startzel, P.S. 
Referred by Paul Kirkpatrick

Christopher Hilgenfeld 
Davis Grimm Payne & Marra 
Referred by Eilred Laurence

Jason J. Hoeft 
Law Offices of Kelley J. Sweeney 
Referred by Kelley Sweeney

Thomas P. Holt 
Michael & Alexander, PLLC 
Referred by Suzanne Michael

Thomas P. Huynh 
The Gilroy Law Firm, PC 
Referred by Patrick Gilroy

Elisabeth James 
Wilson Smith Cochran Dickerson 
Referred by Lee Smart

Jonathan  James 
Eims & Flynn 
Referred by Kristin Lewis/Mary Levenson

Mark Conlin Jobson 
Office of the Attorney General 
Referred by Mark Tardif

Nicholas H. Jones 
Mary E. Owen & Associates 
Referred by Matt Kennedy

Gregory Scott Latendresse 
Scheer & Zehnder 
Referred by Anthony Sciscian

Jeffrey David Laveson 
Carney Badley Spellman 
Referred by Emilia Sweeney

Andrew Dinh Lawhon 
Referred by Career Services, 
Gonzaga Law

Alexander D. Libmann 
Law Offices of Andersen and Nyburg 
Referred by Chris Rounds

Kelly Ann Lonergan 
Foster Pepper PLLC 
Referred by Jeffrey G. Frank

Joshua B. Lowell 
Magnuson Lowell, P.S. 
Referred by Richard Lowell

Donna Yumiko Masumoto 
Pierce County Prosecutor’s Office 
Referred by Grace Kingman

Thomas Prcell McCurdy 
Johnson, Graffe, Keay, 
Moniz & Wick, LLP 
Referred by Philip M. deMaine

Donald W. Morgan 
Morgan & Associates Inc. 
Referred by Jeff Cobb

Laura Therese Morse 
Lane Powell PC 
Referred by Michael H. Runyan

Aric Bradford Newlon 
Kroontje Law Office PLLC
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New Members

John R. Osburn 
Bullivant Houser Bailey PC 
Referred by Jeanne Loftis

Elaine Edralin Pascua 
Law Office of William J O’Brien 
Referred by Tracy Antley-Olander

Kathleen H. Paukert 
Paukert & Troppmann, PLLC 
Referred by Michael McFarland

Quinn Harrison Posner 
The Law Offices of 
Andersen & Nyburg 
Referred by Chris Rounds

Elizabeth Kay Rhode Motley 
The Law Offices of 
Andersen & Nyburg 
Referred by Chris Rounds

Michael P. Ryan 
Law Officies of Kelley J Sweeney 
Referred by Kelley Sweeney

Jason Henry Schauer 
Scheer & Zehnder LLP 
Referred by Mark P. Scheer

Joshua Steven Leidheiser Springer 
Cozen O’Connor 
Referred by Maggie Petersen Diefenbach

Eric J. Tait 
American Family Insurance 
Referred by Brian Scott

Dennis M. Tessier 
K&L Gates LLP 
Referred by Jesse O. Franklin

Tracy N. Thompson 
Ogden Murphy Wallace, PLLC 
Referred by Viet Nguyen

Daniel James Von Seggern 
Lee Smart, P.S., Inc.

Morgan John Wais 
Mary E. Owen & Associates 
Referred by Mary E. Owen

J. Scott Wood 
Foley & Mansfield

Masaki J. Yamada 
Scheer & Zehnder LLP 
Referred by Scheer & Zehnder LLP
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The right expert should have many 
years of experience with a solid 
background specific to dogs, dog 
training and dog behavior. If they 
have testified prior to being it is 
important to make sure they have 
not testified in a conflicting manner 
in an other case. It is good to directly 
ask this question as it can be quite 
upsetting when the opposing side 
impeaches your expert with their own 
testimony. An expert who changes 
their testimony based on which side 
they are on will think twice before 
answering this question dishonestly 
but may easily offer the opinion an 
attorney wants to hear and let it go at 
that, if he or she is not asked directly.

An expert who has been around for a 
while should have solid impeachment 
materials on many of the other 
experts in case one of them should be 
chosen by the opposition. Have they 
been qualified in every court they 
have agreed to appear in? If not, why? 
If they offer attorney references make 
sure that they have testified either 
at trial, mediation or arbitration for 
that attorney. A great question to ask 
prospective experts is for the names of 
two attorneys. One who they testified 
for and one who has cross examined 
them. That should give a very good 
sense of whether they are right for 
you. Your expert should also have a 
great deal of experience in both the 
investigation and litigation of animal 
related cases. Knowledge is power and 
you want to make sure you have all 
that you need to fully support your 
case. It is also important that your 
expert be court qualified in wound 
evaluation. This will be essential, 
especially if your expert’s opinions 
regarding your client’s wounds are 
challenged.

In many cases the only witness that 
will tell the whole truth is the dog. 
They are truly independent witnesses 
in the sense that they have no desire 
to control the outcome and no ability 
or desire to change their behavior 
because they are being evaluated.

In a well-planned and executed 
evaluation an aggressive dog will almost 
always act aggressively and a friendly 
dog will almost always act friendly. 

Taking advantage of each and every 
information source is the most effective 
way of defending your case.

1 Ron Berman is a canine and feline behavior 
expert specializing in the litigation of dog bites 
and pet related injuries. His website is dogbite-
expert.com.

Dog Bites From Page 9
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INDEPENDENT MEDICAL 
EVALUATIONS & CHART REVIEWS

The MACHAON team makes your job easier:
Scheduling of IMEs when you need them.

Communication with the patient or their legal representative to 
arrange a convenient date and time, decreasing the occurrence of no shows

Recruiting the appropriate Physician specialties for your exams.

Quality Assurance of reports to make sure all your questions are answered.

We will, at your request, arrange Transportation, Interpreters, and Diagnostic tests.

“A Classic Return To Service”
MACHAON.org

MACHAON Medical Evaluations, Inc.
206-323-1999 ~ Toll Free 1-888-303-6224 ~ Fax 206-323-1188 

cancer was diagnosed in 2005, Put-
man claimed that the delay caused 
her to miss early treatment, lowering 
her chance of survival.  The trial court 
dismissed the case for Putman’s failure 
to file a certificate of merit.  Putman 
appealed directly to the Washington 
Supreme Court, which granted direct 
review.

In a unanimous decision, the Supreme 
Court struck down RCW 7.70.150 on 
two grounds.  It found the certificate-
of-merit requirement: (1) “unduly 
burdens the right of access to courts 
and...”; (2) “violates the separation of 
powers.”  

1. Access to the Courts 
The “access to courts” portion of the 
decision consists of only two paragraphs 
and a rather cursory analysis.  The find-
ing that the certificate-of-merit require-
ment creates an undue burden on access 
to the courts is rooted in the Putman 
Court’s interpretation that the right to 
access includes a right to conduct “ex-
tensive discovery.”  The Putman Court 
concluded that the threshold require-
ment of obtaining a signed certificate 
of merit unduly hinders access to the 
courts because it requires plaintiffs to 
submit evidence supporting their claims 
prior to the discovery process.  The court 
reasoned that it “may not be possible 
[to obtain a certificate of merit] prior to 
discovery when healthcare workers can 
be interviewed and procedural manu-
als reviewed.”  Accordingly, the court 
struck down RCW 7.70.150 as viola-
tive of a plaintiff ’s constitutional right 
of access to the courts.

Though this is a unanimous decision, 
Justice Madsen wrote a concurrence, 
joined by Justice James Johnson, which 
is really a dissent as to the “access to 
courts” analysis.  Justice Madsen wrote 
that she was “unconvinced that the 

statute violates the right of access to the 
courts.”  

While Justice Madsen concurred that 
the right of access includes the right 
to discovery, she noted that there were 
already limitations in place on discovery 
including privilege and cost.  Though 
the plaintiff argued that the burden of 
obtaining a certificate of merit prior 
to discovery outweighed the legislative 
interests in curbing meritless claims, 
Madsen wrote that the “ability to 
provide a [certificate of merit] is not 
dependent on the discovery provided by 
the defendant.”  The certificate is based 
only on the knowledge available at 
the time and the plaintiff has the right 
under RCW 70.020.030 and .090 to 
obtain her medical records prior to fil-
ing suit.  Moreover, Madsen wrote that 
a burden on access to the courts does 
not necessarily mean that the right to 
access is violated.  She concluded that 
the “majority’s limited, speculative, and 
narrow assessment of the interests at 
stake is insufficient basis for the conclu-
sion that RCW 7.70.150’s certificate of 

merit requirement violates the right of 
access to the courts.”  

In addition to the infirmities pointed 
out by the concurrence, the Putman 
Court was also completely silent on 
the fail-safe constitutional protection 
built in to RCW 7.70.150 whereby 
a plaintiff may file suit and seek, for 
“good cause,” an additional 90 days 
after the commencement of suit to file 
a certificate of merit.  The court did not 
discuss how this 90-day discovery pe-
riod factors into their analysis of RCW 
7.70.150’s constitutionality. 

2. Separation of Powers 
The more lengthy part of the Putman 
decision deals with whether RCW 
7.70.150 violates the “separation of 
powers” doctrine.  The plaintiff ’s 
argument was that the statute violated 
separation of powers principles because 
it conflicted with the pleadings require-
ments of CR 8 and CR 11, thus en-
croaching on the judiciary’s power to set 
the court rules.  Under this analysis, if 
a statute conflicts with a court rule and 

Putman Decision From Page 7

Continued on Page 14
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cannot be harmonized, the court rule 
will prevail in procedural matters, while 
the statute will control over substantive 
matters.

The court considered this a three-part 
analysis:  (1) Are medical malpractice 
lawsuits special proceedings under CR 
81(a) as to exempt these lawsuits from 
the civil rules?  (2) If such lawsuits are 
not special proceedings, does RCW 
7.70.150 conflict with CR 8 and 11?  
(3) And if there is a conflict, does RCW 
7.70.150 address substantive or proce-
dural law?  

Under CR 81(a), a “special proceed-
ing” can have its own rules that conflict 

with the general civil rules.  The court 
rejected the argument that medical 
malpractice lawsuits were special pro-
ceedings, holding that special proceed-
ings are only those actions “created or 
completely transformed by legislature” 
such as causes of action unknown to 
the common law, or those in which the 
remedies available have been changed, 
such as worker’s compensation laws.  
While acknowledging that the legisla-
ture has made changes to medical mal-
practice cases, the Putman court held 
that the legislature had not completely 
extinguished the common law action 
and replaced it with a statutory remedy.  

This holding by the court is one with 
which most healthcare litigators would 
likely disagree.  And it is especially 
strange given the fact that Title 7 RCW 
is entitled “Special Proceedings and 
Actions.”  

The court then examined whether the 
statute conflicts with CR 8 and 11.  
According to the court, CR 11 con-
flicts with RCW 7.70.150 because the 
statute requires the plaintiff ’s attorney 
to submit additional verification “of 
the pleadings,” which is, according to 
the court, explicitly precluded by CR 
11.  The requirement for a certificate 
of merit conflicts with CR 8 because 
RCW 7.70.150 “essentially requires 
plaintiffs to submit evidence support-
ing their claims before they even have 
an opportunity to conduct discovery . . 
. [and] [f ]or that reason, the certificate 
of merit requirement fundamentally 
conflicts with the civil rules regarding 
notice pleading [CR 8(a)].”   In 
the final part of its analysis, the court 
concluded that the statute is procedural 
rather than substantive, because RCW 
7.70.150 does not create or define a 
right, but rather addresses how to file a 
claim to enforce a right already pro-
vided by law.  

The conflicts in the rules found by 
the court appear to be more a tool to 
construct a finding of unconstitutional-
ity than an objective determination of a 
clear violation of separation of powers.  
Nevertheless, the court found these per-
ceived conflicts sufficient to strike down 
RCW 7.70.150’s certificate-of-merit 
requirement.

Putman’s Aftermath 
Given the unanimous decision in the 
Putman case, one cannot help but 
ponder the fate of RCW 7.70.100, 
the notice of intent statute.  This 
companion statute to RCW 7.70.150 

Putman Decision From Page 13
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NEW WORKPLACE 
LIABILITY CONCERN:  
“TEXTUAL HARASSMENT” 
Text messaging in the workplace has 
become an increasing source of concern 
for employers.  The popularity of text 
messaging among employees of all age 
ranges has grown significantly in the 
last few years and given its wide-spread 
use, it’s inevitable that a certain segment 
of employees will use that medium to 
convey inappropriate messages and/
or pictures that have the potential for 
getting themselves and their employers 
into trouble.

According to a recent article in the 
National Law Journal, there are a grow-
ing number of lawsuits and employee 
complaints that include offensive text 
messages.  The most common involve 
flirtatious text messages from male 
supervisors to female subordinates or 
co-workers.  In the past year, these types 
of text messages have become powerful 
ammunition in workplace disputes.

In April 2009, Central Michigan 
University settled a sexual harassment 
claim involving text messages.  The case 
was a classic “he-said, she-said” story.  
Two female soccer players accused their 
coach of sexual harassment, alleging 
that he manipulated them into having 
secret sexual relationships with him and 
lied to his players and to school officials 
to avoid getting caught.  The coach 
maintained he was innocent, claiming 
the two students had made suggestive 
romantic advances towards him, and 
that he had reported their advances to 
his supervisors.

Then came the text messages.  The 
students’ attorney, Jennifer Salvatore, 
obtained dozens of messages from the 
coach to the students, including several 

allegedly sent to one plaintiff when she 
was still a senior in high school.  “He 
really used text messaging to lay the 
groundwork for initiating a physical 
relationship when she got to campus,” 
said Salvatore.  The text messages, 
Salvatore asserts, proved two things:  
that her clients were telling the truth 
and that the coach’s conduct was “inap-
propriate.”  Based in part on these text 
messages, Salvatore secured a $450,000 
settlement from the University for the 
women.  Not surprising, the coach 
subsequently resigned.

In a similar but unrelated case in Janu-
ary 2009, text messages helped two 
women in Ohio secure a $495,000 
settlement in a sex scandal that led 
to the resignation of State Attorney 
General Marc Dann.  The women used 
text messages to help show that they 
were placed in situations that made the 
Attorney General’s Office a hostile work 
environment.  In one case, one of the 

women produced a text message that 
said she was, “in a weird situation” and 
needed a ride home from the Attorney 
General’s apartment one night.

Text messages need not be as egregious 
and suggestive as the preceding exam-
ples in order for them to be valuable to 
an employee’s discrimination or harass-
ment claim.  Like email, text messaging 
tends to embolden people because of 
the sense of anonymity involved with 
communicating electronically.  Some 
people will do and say things in text 
messages that they might not consider 
doing or saying in face-to-face situa-
tions.  Examples include texting lewd 
photos and messages asking for sexual 
favors.  Because of these, and other 
similar lapses in judgment, employers 
are facing a growing source of liability as 
harassing text messages can be perceived 
as creating a hostile work environment 
and, therefore, can be lawsuit catalysts.  

Textual Harassment
By Geoffrey M. Boodell 1

Continued on Page 17
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requires a medical malpractice plaintiff 
to provide 90-days written notice prior 
to commencing a lawsuit against any 
health care defendant.  Already pending 
before the Supreme Court is the case 
of Waples v. Yi, 146 Wn. App. 54, 189 
P.3d 813 (2008), review granted, 165 
Wn.2d.1031, 203 P.3d 382 (2009), in 
which plaintiffs are advancing similar 
“access to courts” and “separation of 
powers” arguments.  It remains to be 
seen whether the Supreme Court’s 
analysis in Putman will lead the court to 

strike down the 90-day notice require-
ment of RCW 7.70.100.  Regardless of 
the court’s decision in Waples, however, 
it appears that any meaningful medi-
cal malpractice reform is dead, at least 
for the foreseeable future.  The court 
has clearly indicated its disfavor of 
the legislature’s actions, in spite of the 
bi-partisan effort in drafting these bills.  
With the ultimate failure of this effort, 
the legislature is likely to tread lightly, 
if at all, in any future legislative efforts 
towards medical malpractice reform.

Putman Decision From Page 14

2009-2010 WDTL Board

1 Senate Bill Report SHB 2292 (emphasis added).  

This report may be found at: 

http://apps.leg.wa.gov/documents/billdocs/2005-06/

Pdf/Bill%20Reports/Senate/2292-S.SBR.pdf

2 The Washington State Association for Justice 

Foundation filed an amicus brief in Putman 

suggesting that a motion for sanctions under RCW 

7.70.160 sufficiently accomplishes the intended 

goals of RCW 7.70.150’s certificate of merit 

requirement.

3 The full legislative history of this law may be 

found at: http://apps.leg.wa.gov/billinfo/summary.

aspx?bill=2292&yearv=2005

Top row (left to right) Dirk Holt, Ted Buck, Ryan Beaudoin, Dan Johnson, Ed Bruya, Grant Lingg, Matt Wojcik, Jeff Frank, 
Rick Roberts, Michael Bolasina Bottom row (left to right) Erin Hammond, Emilia Sweeney, Jillian Barron & Mike Runyan
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TEXT MESSAGE PRIVACY: 
PROCEED WITH CAUTION 
Text messages, like email, leave behind electronic records 
which can be accessed long after the user “deletes” the text 
message from his or her phone. Because of this, text mes-
sages often prove to be fertile ground for plaintiff ’s attorneys 
searching for evidence of inappropriate and/or discrimina-
tory behaviors. Similarly, from an employer’s perspective, the 
ability to review and retrieve an employee’s text messages can 
be an invaluable investigative or discovery tool. For example, 
during an internal investigation, the employer may wish to 
review other text messages as part of its investigation. In litiga-
tion, employers often want to discover all of the employee’s 
text messages to uncover communications that might suggest 
that the employee welcomed the complained of behavior. An 
employer may also want evidence that the messages, although 
inappropriate, were not connected to the workplace or were 
taken out of context.

Lawyers and employers, however, need to be aware of the 
hidden dangers in trying to retrieve text messages or other 
electronic information. In a 2008 case that is making its way 
to the U.S. Supreme Court, the Ninth Circuit Court of Ap-
peals interpreted the Stored Communications Act (“SCA”), 
18 U.S.C. §2701 and public sector employees’ expectation 
of privacy, in the context of text messaging.  See Quon v. Arch 
Wireless Operating Co., Inc., 529 F.3d 892 (9th Cir., 2008); re-
hearing en banc denied by 554 F.3d 769 (9th Cir., 2009); cert. 
granted, Quon v. Arch Wireless Operating Company, Inc., 77 
USLW 3619 (U.S. Dec 14, 2009); cert. denied, USA Mobility 
Wireless, Inc. v. Quon, 77 USLW 3670 (U.S. Dec 14, 2009).  
On Monday, December 14, 2009, the U.S. Supreme Court 
agreed to take up the Quon case examining to what extent 
employees have an expectation of privacy in personal com-
munications conducted on employer-issued communications 
equipment. Notably, the Supreme Court denied the service 
provider’s review of the Ninth Circuit’s ruling that the pro-
vider violated the SCA by disclosing employees’ text messages 
to the employer without the employees’ consent.  

In Quon, the Ninth Circuit found that a wireless carrier 
violated the SCA by disclosing the contents of text messages 
to a subscriber, the City of Ontario (CA) Police Department 
(“the City”), without the consent of individual police officers 
who sent or received messages using the City-owned pagers. 
The officers used the pagers in the course and scope of their 
employment, and also allegedly used them for personal use, 
including sending sexually explicit messages. The City had no 

official policy directed to text messaging by use of the pagers 
although it had a policy of monitoring email and other forms 
of communications, and also banned personal use of systems, 
but the policies did not explicitly cover text messaging.  Offi-
cers used the pagers to send text messages, up to an allotment 
of 25,000 characters per month. Under the City’s contract 
with Arch Wireless, each pager was allotted 25,000 characters 
after which the City was required to pay overage charges. 
When the City discovered that some of the accounts were 
regularly used to send more characters than were permitted 
by its contract with Arch Wireless, the Lieutenant tasked 
with administrating the program informed the offending of-
ficers that if they did not pay for the overages, their messages 
would be reviewed to ensure that the pagers were being used 
for work-related purposes.  Sergeant Quon was one of the 
offenders and he compensated the City for his excessive use. 
Notwithstanding Quon’s payments and the informal non-
review policy, the Chief subsequently asked the Lieutenant to 
request the transcripts of the text messages so that he could 
determine whether the limits placed on the messaging plan 
needed to be adjusted.  The provider in this case, Arch Wire-
less, kept a backup copy of the text messages.

Since it paid for the devices, the City was the “subscriber” 
under the SCA, and based upon this conclusion obtained 
copies of the content of the backup copy of the text messages 
from the service provider without employee consent. The 
employees sued, claiming that the disclosure of the content 
of communications violated the SCA, their privacy rights un-
der the Fourth Amendment, and other statutory protections.  

The Court initially examined the scope of the SCA, and 
whether Arch Wireless was a “remote computing service” 
or an “electronic communication service.” Under the SCA, 
a communications service provider, such as an ISP or cell 
phone provider, generally cannot disclose stored communica-
tions without the sender’s or recipient’s consent. An excep-
tion permits disclosure to the subscriber when the provider 
is a “remote computing service.”  The Ninth Circuit ruled 
that a “remote computing service” is akin to an electronic 
filing cabinet.  Because the provider in the Quon case was a 
facilitator of communications, it was not a “remote comput-
ing service” and, therefore, could not take advantage of the 
exception.  With the growing prevalence of “cloud comput-
ing” services, the definition of a “remote computing service” 
has become increasingly important.  The Supreme Court’s 
decision to forego review of this issue leaves the Ninth Cir-
cuit’s ruling on this issue intact.

Textual Harassment From Page 15
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The Ninth Circuit also examined whether public employees 
have a reasonable expectation of privacy regarding text messages 
that are stored on the service provider’s network, ultimately 
concluding that there was a reasonable expectation of privacy, at 
least as to the service provider.  This expectation was not endless 
because the Court noted that one of the recipients could have 
permitted the City to review the messages at issue.  However, the 
Court clearly stated that as a matter of law the public employees 
had a reasonable expectation of privacy that the messages would 
not be reviewed absent the consent of a sender or recipient.  
This was true, despite the monitoring policy, because the Court 
believed that the “operational reality” revealed that text messages 
were not monitored in most cases, including if personal use was 
paid for, and that many of the employees were aware of this fact.

The Court also addressed the interaction of public records laws, 
specifically California’s law, concluding that even assuming the 
text messages were public records, the law did not defeat a public 
employee’s reasonable expectation of privacy.

The Quon case is expected to be heard by the U.S. Supreme 
Court next spring, with a decision by late June.

PRACTICAL ADVICE 
FOR EMPLOYERS 
The import of the Quon case is significant and several key 
points should be considered by all employers.  First, all is not 
lost:  employers can still monitor employee electronic com-
munications (e-mails, internet usage, text messages, etc.) that 
utilize employer resources.  To do so properly, however, em-
ployers must ensure that their policies do not give employees 
a reasonable expectation of privacy in the contents of their 
communications. Here are a few 
tips for employers:

• Clearly articulate the employer’s policies with respect to 
employee computer and Internet usage, and employee com-
munication utilizing company resources.  This policy should 
be in writing, distributed to, and signed by all employees.  
The policy should also clearly state that the employees have 
no expectation of privacy in any communication sent or 
received utilizing company computers, networks or other 
resources.  

• Review the company policies periodically, and especially af-
ter incorporating new technology in the workplace, to ensure 
that it covers all forms of workplace communication devices.  

• Where workplace communications are being routed 
through third-party providers (such as Arch Wireless in the 
underlying Quon case), make sure that the company policy 
expressly provides that these communications can be audited 

at any time and for any reason by the employer, and that 
employees have no expectation of privacy in the content of 
communications either sent or received on the devices.  

• Since third-party providers may, in light of the Quon case, 
be unable to provide the contents of electronic communica-
tions to employers absent express consent from the “ad-
dressee or intended recipient,” obtain that express consent 
from employees at the outset of their employment by having 
them sign an appropriate consent form.  While the Quon 
court did not confirm that a pre-signed consent form would 
be sufficient to obtain stored communications from a third-
party service provider, it may be sufficient, and will go a long 
way to proving that the employee had no expectation of 
privacy in the communications.

• Employers should always act in a manner consistent with 
their written monitoring policies, and should invoke the 
right to monitor and review emails and text messages when 
called for.  Avoid at all costs any informal policy or practice 
that limits the employer’s right to audit communications on 
company equipment.  This will work to prevent any sug-
gestion that the employer has waived its right to monitor or 
that employees have established a reasonable expectation of 
privacy with regard to the content of the messages.

• Consider revising the employer’s use policies to state ex-
pressly that the policies can only be modified in writing, and 
any informal practice will not superseded for formal policy.   

Unfortunately, the Quon decision does not speak to how 
employers should manage the relationship with an employee 
who splits the bill or is provided a stipend for a work-related 
cell phone or other messaging device, which is a common ar-
rangement.  Under those circumstances, an employee might 
be reluctant to give the employer full access to text messages, 
since some are presumably personal.  

Finally, employers should consider revising their company anti-
harassment policies to address the rise in “textual harassment” 
and specifically identify text messaging as a potential source 
for harassment and discrimination.  The policies should advise 
employees that engaging in inappropriate behaviors or conduct, 
including inappropriate text messaging, subjects them to dis-
ciplinary action, up to and including termination.  Employers 
should also consider providing additional instruction on harass-
ment through text messages during the organization’s formalized 
anti-harassment training.

1Geoff represents employers in all aspects of labor and employment law and 

currently chairs the Employment Practices Group at Forsberg & Umlauf, P.S., 

a Seattle based litigation defense firm.

Textual Harassment From Page 17
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Forsberg & Umlauf, P.S., 
a Seattle based litigation 
defense firm, is pleased to 
announce that two new 
attorneys have joined 
our firm.

 

Jeffrey T. Kestle has joined our firm 
as an Associate. His practice focuses on 
professional liability litigation defense.

Geoffrey M. Boodell has joined 
our firm as Of Counsel. His practice 
focuses on representing employers in 
all aspects of labor and employment 
law and litigation defense.
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The Washington Defense Trial Lawyers (www.wdtl.org) has announced that the organization is seeking auction items for 
its First Annual Auction for the Annual Convention Speaker Fundraiser which will be held on Saturday, July 10, 2010 
at Suncadia Resort.  WDTL is accepting items for the event’s live and silent auctions. All proceeds for the auction will go 
towards funding future convention speakers. 

For more information about auction item donations, e-mail Melissa Habeck at MHabeck@forsberg-umlauf.com or call 
Melissa at 206-689-8500.

The silent auction opens Saturday, July 9 at Noon and will close at 5 p.m. A live auction of choice items will be held Satur-
day evening during the convention dinner.

Please support this event by donating i(See form on next page) tems such as gift baskets, vacation rentals, dinners, theater 
tickets, art work and recreational outings (such as golf ) are sure to attract bidders.  Weekend “getaways” are particularly 
popular.  We thank you for your support.

Date: Saturday, July 10, 2010

Place: Suncadia Resort 
 3600 Suncadia Trail 
 Cle Elum, WA 98922 
 Tel: (509) 649-6400 
 www.suncadiaresort.com

Auction Items
Call for

Fundraiser for WDTL Convention Speakers

Business/Donor Name:

Address:

City/State/Zip:

Telephone:    Fax:

Email:

Item(s) Name and Description:

Retail value of item(s) $ 
 
Expiration date for services: 
 
Check one: Item enclosed 
  Item shipped later 
  Item to be delivered at Conference

First 
Annual 

Convention 
Speaker 

Fundraiser
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The Washington Supreme Court has 
issued a decision that casts doubt on 
the finality of an unknown number of 
industrial insurance claims. In Shafer 
v. Department of Labor and Industries, 
166 Wn.2d 710, 213 P.3d 591 (2009), 
issued on August 13, 2009, the Court 
held that an order issued by the Depart-
ment of Labor and Industries that 
closes an industrial insurance claim does 
not become final until 60 days after it 
is communicated to (received by) the 
worker’s attending physician.  Claim 
closure is not final even if the worker 
has received the closing order and 
chosen not to protest or appeal it.  This 
means that workers like Ms. Shafer can 
appeal claim closure, negotiate and re-
ceive the benefit of better terms for the 
closure in Ms. Shafer’s case a permanent 
partial disability award, and then several 
years later assert their right to further 
treatment and other benefits for claim-
related conditions without having to 
prove that the claim-related conditions 
are objectively worse than they were on 
the date of claim closure. 

It is not clear that Ms. Shafer will 
ultimately receive any further benefits 
under her claim as a result of this deci-
sion.  Even though it has been deter-
mined that her claim never closed, she 
will still have to prove a causal relation-
ship between her industrial injury and 
any treatment and other benefits she 
seeks.  However, the Court has eased 
her burden of proof and given her a 
new opportunity to seek benefits.

Supreme Court’s Decision in 
Shafer Redefines the “Closure” of 
a Worker’s Compensation Claim
By Mary E. Levenson

As a result of the Shafer decision, 
administrative costs will increase as 
the Department and employers have 
to respond to claims like that of Ms. 
Shafer.  Costs will increase to the extent 
employers use certified mail to send 
copies of closing orders to attending 
physicians to enable them to document 
communication to the physicians in 
later attempts at claim reopening.  The 
cost of Board litigation will also increase 
as claimants take advantage of the 
ruling to seek additional benefits. The 
manner in which physicians’ offices 
handle correspondence and orders from 
the Department will be a factor in the 
ability of employers to prove the com-
munication of orders.  

It is difficult to predict how the Shafer 
decision will impact claims costs, but it 
has the potential to be very expensive.  
The potential cost is greatest for claims 
that have been closed for a long time.  
Workers are not automatically entitled 
to time loss and Permanent Partial 
Disability benefits for claims that are 
reopened more than seven years after 
the first claim closure based on medical 
evaluation.  However, if it is determined 
that a claim was never effectively closed, 
the claimant can assert a right to time 
loss benefits for lengthy and long-past 
time periods when all parties assumed 
the claim was closed.  The passage of 
time will complicate efforts to obtain 
medical records to defend against back 
time loss claims.

The case is also likely to lead to fur-
ther appellate litigation.  The Court’s 
decision is specifically limited to claim 
closure orders, but the reasoning applies 
equally to other types of orders that 
are based on medical factors, such as 
the segregation of conditions and the 
entitlement to time loss compensation.  
We can anticipate litigation to expand 
the reach of this decision.

The best defense response to the case 
will be to ensure that attending physi-
cians receive, by a method that allows 
proof of delivery, copies of all Depart-
ment orders that deal with medical 
issues. Cases in which particular care 
should be taken are those claims in 
which the claimant has protested or 
appealed claim closure. The Depart-
ment may or may not change its 
mailing practices, but self-insured 
employers are best advised to docu-
ment the communication of orders 
to physicians independently so that 
they can defend against Shafer-based 
allegations in litigation.

Mary Levenson, Eims & Flynn has been practic-
ing for 14 years primarily in the areas of workers 
compensation and employment law representing 
employers.  She is the chair of WDTL’s workers 
compensation section, and is a member of the 
Washington Self Insured Association.
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Proposed WDTL Events Calendar for 2009-2010 
(register online at www.wdtl.org)

April 
9 CLE - Insurance Law Update 
 Convention Center – Seattle 
22 CLE - Judicial Reception – Spokane

May 
7 Damages, Convention Center, Seattle

July 
22-25 Annual Convention – Suncadia


