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Introduction 
The outcome of a case often hinges on the credibility of expert witnesses. 
Given the importance of experts’ credibility, counsel will often try to impeach 
them by showing that they have a financial incentive to provide testimony favor-
able to the party that has retained them.  Not content to depose or cross-exam-
ine experts regarding this perceived bias, plaintiffs’ attorneys often subpoena 
experts’ tax records and other sensitive documents showing their income or 
earnings history.

The extent to which such financial records are discoverable is disputed in 
Washington.  Some plaintiffs’ counsel believe they need them to expose venal 
experts, and defense experts and counsel strenuously object to the subpoenas, 
claiming that they invade privacy and impose an undue burden.  Resolving this 
issue requires balancing several competing concerns.  Although Washington 
courts have not decided where that balance lies, a majority of the state courts 
that have addressed the issue have held that expert’s financial records are in 
most cases not discoverable.

Balancing Interests 
The civil rules provide minimal guidance on this issue.  Civil Rule 26(b)(1) 
permits discovery into anything that is relevant to the subject matter of the liti-
gation and reasonably calculated to lead to the discovery of admissible evidence, 
subject to certain restrictions, such as where discovery is unduly burden or ex-
pensive.  Civil Rule 26(b)(5) limits the discovery of “facts known and opinions 
held by experts,” but does not address discovery of other matters relevant to an 
expert’s credibility or bias.

Because the rules do not provide a ready answer to this question, courts are 
called upon to develop case law on this subject.  Determining whether such 
records are discoverable requires balancing a number of divergent interests.1  
These include the experts’ interest in privacy and freedom from undue burden, 
the opposing party’s interest in demonstrating perceived bias, and the judicial 
system’s interest in minimizing litigation’s cost and delay.

Experts’ Interests in Privacy and Freedom from Undue Burden 
Experts have a legitimate interest in protecting the privacy of their financial and 
tax records.  Under the Internal Revenue Code, federal tax returns and informa-
tion are confidential and their disclosure by government officials and employees 

Show Me the Money: Discoverability 
of Expert Witnesses’ Financial Records 
By Matthew Munson, Thorsrud Cane & Paulich
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is strictly limited.2  Similarly, 
certain tax information gathered 
by the Washington State Depart-
ment of Revenue is “confidential 
and privileged” and may not be 
disclosed except in certain narrow 
circumstances.3  Although these 
statutes do not bear directly on 
the discoverability of experts’ re-
cords, they underscore that tax in-
formation is confidential.  Courts 
have also recognized that “public 
disclosure of financial information 
may be personally embarrassing 
and highly intrusive.”4

Gathering such records can also 
be expensive and time-consum-
ing.  For instance, a witness may 
have federal 1099 forms that 
reflect payment for work un-
related to service as an expert.5  
To respond to a request for tax 
records, a witness might need 
to review each form to see if it 
related to expert-witness services.  
Reviewing such forms can be a 
tedious and protracted exercise.  
Another factor weighing against 
the disclosure of such records is 
that they often contain informa-
tion irrelevant to an expert’s per-
ceived bias.  An expert’s tax return 
may include deductions related to 
health, investments, children, and 
many other private matters.  

Parties’ Interest in 
Demonstrating an Expert 
Witness’s Perceived Bias 
Most courts agree that an expert 
witness’s pattern of work for one 
side in litigation at least raises 
the inference that the witness is 
biased.6  Some counsel claim that 
they cannot rely on deposition 
testimony and cross examination 
alone to uncover bias.  In their 

view, an experienced expert witness 
may evade or give vague answers 
to questions regarding financial 
incentives,7 and, to keep experts 
honest, parties must have access to 
their financial records.8  Some also 
claim that privacy concerns can be 
addressed through protective orders 
limiting the disclosure of sensitive 
financial documents.

Judicial System’s Interest in 
Availability of Experts and the 
Just, Speedy, and Inexpensive 
Determination of Every Action 
Permitting discovery of experts’ 
financial records can adversely 
affect the entire judicial system by 
discouraging experts from testify-
ing.9 Some courts cite this chilling 
effect as a reason to limit disclosure.  
Requiring such disclosure might 
impede the search for truth and the 
ability of litigants to present their 
cases.10

Placing too much emphasis on an 
expert’s financial interest might also 
distract a jury from the issues central 
to the case.11  Instead of focusing 
on whether an expert’s opinions are 
correct, a jury may turn its atten-
tion to the details of an expert’s tax 
return.  Prohibiting discovery into 
an expert’s financial records does 
not prevent an opposing party’s 
from showing bias; a party can do so 
through a simple cross examination, 
without delving into the experts’ tax 
returns.12  Such discovery can also 
increase the burden, expense, and 
delay of litigation.13  This, in turn, 
can erode public confidence in the 
judicial system.14
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Washington Law Is Largely 
Silent on this Issue 
Washington courts have provided 
little guidance on how to balance 
these interests.  The only reported 
opinion in this area is Scott v. 
Grader.15  In that case, Scott sued 
Grader for injuries she received in a 
car accident.  One month after the 
discovery cutoff, Grader identified a 
doctor as an expert witness.  Grader 
moved for leave to videotape the 
doctor’s deposition, and Scott moved 
to exclude his testimony.  The court 
allowed the videotaped deposition, on 
the condition that Scott be allowed to 
depose him.  The court also ordered 
that the doctor’s testimony could 
be excluded if he refused to permit 
any material discovery.  When, in 
response to a subpoena, the expert 
refused to provide tax returns, em-
ployment agreements with insurance 
companies, and similar documents, 
Scott moved to exclude his testimony 
from trial, and the court granted the 
motion.  The Court of Appeals up-
held the trial court’s order because the 
doctor’s disclosure was late and there 
was never objection to the subpoena 
for his financial information.

The court in Scott noted that because 
of the unusual circumstances of that 
case it was not unreasonable for 
plaintiff ’s counsel to insist on seeing 
the defense expert’s financial records 
“even if they would not ordinarily be 
discoverable from a witness who had 
been timely designated.”16  The court 
left open the possibility of adopting 
a rule “to protect expert witnesses 
from having to disclose tax returns 
and other documentation of personal 
finances.”17

Majority of Courts Prohibit 
Discovery into Experts’ Tax Returns 
and Other Financial Records 
Because Washington courts have not 
addressed this issue directly, it is nec-
essary to look to case law from other 
jurisdictions.  Of the state courts 
that have addressed the issue, most 
have disallowed discovery of experts’ 
financial records, finding that the 
experts’ interest in privacy, the burden 
and expense of production, and the 
threat of a chilling effect on experts 
outweighed opposing party’s interest 
in showing bias.18

The most recent decision in this area 
is from the Pennsylvania Supreme 
Court.  In Cooper v. Schoffstall,19 
Cooper claimed that Schoffstall was 
liable for injuries Cooper had re-
ceived in an accident.  Schoffstall had 
Cooper undergo a medical examina-
tion by Dr. Perry Eagle.  Cooper then 
served Dr. Eagle with a subpoena for 
1099 forms showing payments for his 
work as a defense expert.  Both Dr. 
Eagle and Schoffstall sought protec-
tive orders.  At a conference before 
the trial court, Cooper produced evi-
dence that Dr. Eagle had performed 
hundreds of defense medical exami-
nations, earned a substantial income 
from that work, and issued repetitive, 
predictable defense-favored reports.  
The trial court denied the motions 
for protective order.

On appeal, the court began its 
analysis by noting that an expert’s 
pattern of compensation is relevant 
because it suggests that the expert 
has colored his testimony so that he 
would be hired in future cases.20 The 
court went on to observe that “it is 
necessary to balance the respective 
interests involved to set the most 
suitable contours for discovery.”21  

Cooper had an interest in investigat-
ing Dr. Eagle’s favoritism, Dr. Eagle 
had an interest in avoiding intrusive 
and burdensome litigation obliga-
tions, and the public had an interest 
in not creating a chilling effect on 
experts.  The court concluded that 
discovery into an expert’s bias beyond 
interrogatories would only be appro-
priate if the evidence demonstrated a 
significant pattern of compensation 
that would tend to show that the wit-
ness might slant his testimony.  Once 
it had made this showing, a party 
could submit the expert to a deposi-
tion on written questions regarding 
the compensation received in the 
pending case, the percentage of work 
devoted to various classes of litigants, 
the number of times examinations or 
testimony had been performed in the 
past three years, the portion of the 
witness’s overall work devoted to liti-
gation-related services, and the annual 
income derived from the performance 
of such services.  The court left open 
the possibility that a trial court could 
order an expert to disclose financial 
records if the witness was evasive or 
untruthful in the written discovery.

Another important case, and one that 
the Scott court quoted extensively, is 
the Florida Supreme Court’s decision 
in Elkins v. Sykens.22  In that con-
solidated case, two trial judges had 
issued orders directing defendants’ 
expert witnesses, who were doctors, to 
produce tax records and income tax 
returns.  The court reversed the trial 
courts’ decisions.  It held that bias 
could be uncovered during deposi-
tions, and that the testimony should 
be limited to compensation in the 
pending case, the number of medical 
examinations and total patients seen 
in a year, what party the expert 

Continued on Page 4
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usually worked for, the time the 
expert devoted to medical-legal work, 
and the cases in which the expert had 
testified.  It also held that, because of 
their limited probative value, income 
tax returns and 1099 forms need not 
be produced except in unusual or 
compelling circumstances.  The court 
observed that the role of discovery 
is “to simplify the issues in a case, to 
eliminate the element of surprise, to 
encourage the settlement of cases, to 
avoid costly litigation, and to achieve 
a balanced search for the truth to 
ensure a fair trial.”  Permitting rou-
tine discovery into tax returns and 
financial records did not serve these 
interests.  Rather it would harass non-
party witnesses, chill the availability 
of information from those witnesses, 
and drive up costs, as well as erode 
public confidence in the courts.

It is important to note that, while 
these courts generally limit disclo-
sure of documents showing income 

and financial information, they also 
hold that in some instances a sub-
poena of an expert’s financial records 
may be permissible.23  For instance, 
some courts require the disclosure of 
an expert’s tax records if the expert 
evades inquiries into the income he or 
she earns from expert testimony.24

Practical Implications 
Practitioners can draw at least three 
lessons from these cases.  First, advise 
expert witnesses to provide accurate 
testimony regarding the extent of 
their work as expert witnesses.  If 
an expert is honest about potential 
sources of bias, a court is less likely to 
order that witness to disclose finan-
cial records or bar the witness from 
testifying at trial.25  Second, make 
timely expert witness disclosures and 
objections to subpoenas.  Scott cited 
untimely disclosures and objections as 
reasons to permit disclosure of sensi-
tive records.  Finally, in the appropri-

Show Me From Page 3
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ate case, consider appealing an order 
permitting such discovery.  Washing-
ton courts, when directly confronted 
with the issue, may follow the major-
ity of other jurisdictions and hold de-
fense experts should not be required 
to produce documents containing 
personal financial information.  Such 
a decision is needed to bring clarity to 
this area of the law.

1 See, e.g., Cooper v. Schoffstall, 905 A.2d 482, 
494 (Pa. 2006).  

2 26 U.S.C. § 6103(a).

3 RCW 84.08.210(2); see also RCW 
42.56.230(3) (exempting certain taxpayer 
information from public disclosure).

4 Fraternal Order of Police v. City of Philadel-
phia, 812 F.2d 105, 109, 115 (3d Cir. 1987) 
(quoting Barry v. City of New York, 712 F.2d 
1554, 1559 (2d Cir. 1983)).

5 Cooper, 905 A.2d at 489 n.9.

6 See id. at 494; Primm v. Isaac, 127 S.W.3d 
630, 634 (Ky. 2004) (“No intellectually hon-
est argument can be made that [an expert’s] 

activities as a defense expert are not relevant 
for impeachment for bias.”).

7 Cooper, 905 A.2d at 491.

8 Cf. State ex rel. Lichtor v. Clark, 845 S.W.2d 
55, 65 (Mo. Ct. App. 1992) (“[A] venal 
expert witness could not be expected to fully 
answer inquiries as to which the witness is not 
required to produce documentation.”).

9 Cooper, 905 A.2d at 490.

10 Id. at 495.

11 Elkins v. Syken, 672 So. 2d 517, 522 (Fla. 
1996).

12 Id. at 521

13 See id. at 522.

14 Id.

15 105 Wn. App. 136, 137, 18 P.3d 1150 
(2001).

16 Id. at 141-42.

17 Id. at 142.

18 Marron v. Stromstad, 123 P.3d 992, 999 
(Alaska 2005) (holding that trial court did not 
abuse discretion in not allowing plaintiff to 
discover expert medical witnesses’ tax records); 

Show Me From Page 4

Primm v. Isaac, 127 S.W.3d 630 (Ky. 2004) 
(holding that “an expert’s gross income, bill-
ing practices and other financial documents 
should not be subject to routine disclosure”); 
Donelson v. Fritz, 70 P.3d 539 (Colo. Ct. App. 
2002) (upholding trial court’s order quashing 
plaintiff ’s subpoena for documents showing 
income of defense’s medical expert derived 
from nonmedical sources because it would 
be too burdensome and because plaintiff had 
already elicited deposition testimony tending 
to show the expert’s bias); Elkins v. Syken, 672 
So.2d 517 (Fla. 1996) (“[I]ncome tax returns 
and form 1099s need not be produced given 
their limited probative value.”); Ex parte 
Morris, 530 So.2d 785 (Ala. 1988) (“[W]e 
hold that petitioner’s expert witnesses are not 
required to produce their income tax records.  
The incremental value that such information 
would provide respondent for purposes of 
showing bias is substantially outweighed by 
the prejudice that would be imposed on a per-
son not a party to the proceedings, and involv-
ing an issue that is not controlling.”); Jones v. 
Bordman, 759 P.2d 953 (Kan. 1988) (holding 
that subpoena seeking expert’s medical and 
tax records should have been quashed); Allen 
v. Superior Court of Contra Costa County, 198 
Cal. Rptr. 737 (Cal. Ct. App. 1984) (holding 
that defense medical expert was not required 
to produce records showing what portion of 
his income was from testimony for defen-
dants and other records related to defense 
work); Russell v. Young, 452 S.W.2d 434 (Tex. 
1970) (rejecting broad subpoena of proposed 
expert witness’s records); see also Hawkins v. 
South Plains Int’l Trucks, Inc., 139 F.R.D. 679 
(D. Colo. 1991) (holding that expert’s tax 
returns, while relevant, were not discoverable 
because information could be gathered from 
other sources, such as employer or through 
deposition); Behler v. Hanlon, 199 F.R.D. 553, 
562 (D. Md. 2001) (“[T]here is no need for 
the expert to have to produce his or her tax 
returns, if the party seeking the discovery has 
accurate information regarding the percentage 
of income earned as an expert.”).

19 905 A.2d 482, 490 (Pa. 2006).

20 Id. at 493-94.

21 Id. at 494.

22 672 So. 2d 517 (Fla. 1996).

23 Id. at 521.

24 State ex rel. Creighton v. Jackson, 879 
S.W.2d 639 (Mo. Ct. App. 1994).

25 E.g., Primm, 127 S.W.2d at 639.
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SRS:  The board is having you 
launch a new service for its mem-
bers.  You are administering a 
service where members can prac-
tice oral argument in a moot court 
setting. Tell me how this is going 
to work.

AVR:  We work with commit-
tees and sections to find a handful 
of volunteers and subject-matter 
experts to serve on ad hoc panels.  
The panels, which will have ac-
cess to the briefing, will entertain a 
mock oral argument.  Afterwards, 
the panel will offer suggestions to 
the advocate. 

SRS: Who do you see taking 
advantage of this?

AVR:  The program has the poten-
tial to benefit a lot of members, but 
I can think of two categories.  First 
and foremost, it is geared to assist in 
making good law as to issues of first 
impression.  Second, we can help 
advocates that do not have regular 
appearances in appellate courts.  
Appellate judges do not want to 
hear arguments in the same mode 
as those made on summary judg-
ment at the trial court level.  Also, 
partners may feel more comfortable 
sending an associate to oral argu-
ment after a moot court.

SRS: How big is the commitment 
for a volunteer panelist?

AVR:  The panels are ad hoc, so he 
or she would be able to commit to 
one at a time.  I expect it will take 
about two hours of their time: up to 
one hour reviewing the briefing and 
preparing, and another hour for the 

President Steve R. Stocker Discusses 
WDTL’s New Moot Court Service Benefit

moot argument, hopefully including 
travel time.  The moot arguments 
and feedback need to fit in under an 
hour to respect everyone’s schedules.  
Lastly, we will limit the number of 
cases we accept each term to five.

SRS:  How do members get 
involved in this program?

AVR:  Members can help the orga-
nization by regular involvement in 
committees and contacting their 

committee chairs about an inter-
est in the program.  If they are not 
involved in a committee, if the issue 
or interest does not fit neatly within 
a committee, or if the argument 
dates necessitate immediate sched-
uling, they can contact me directly.

Aaron Rocke 
Carney Badley Spellman 
701 Fifth Avenue, Suite 3600 
Seattle, WA  98104-7010 
206.622.8020 voice 
206.962.5497 fax 
Rocke@carneylaw.com
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The culture wars are coming to a workplace near 
you. There was a time when religious discrimination 
cases arose from the claims of certain employees that 
their work requirements be waived or that their work 
schedules be adjusted because of a conflict with their 
religious obligations. But now a new kind of religious 
discrimination claim is coming from those who feel 
they have a religious obligation to affirm publicly in the 
workplace their religious beliefs, proselytize to others 
or expressly oppose what they believe to be the sinful 
behavior of their co-workers, even if this conflicts with 
their employer’s anti-harassment or diversity policies 
that affirm the value of all employees irrespective of 
their religion, sexual orientation or lifestyle. 

Federal law prohibits employers from discriminating 
against employees on the basis of religion. If an employ-
ee’s sincerely held religious beliefs 
require that employee to engage in 
observances or practices at work that 
conflict with the employer’s policy, 
it is the employer that must reason-
ably accommodate the employee’s 
needs unless doing so would cause 
an undue hardship. When an em-
ployee’s religiously based need to 
proselytize or affirmatively oppose 
sinfulness conflicts with an employ-
er’s diversity policies or is experi-
enced as harassing by co-workers, 
employers that reflexively enforce 
their anti-harassment policies run the risk of liability 
for religious discrimination. Some effort to accommo-
date the employee’s religious practice must be made. 

While employers often can lawfully discipline those 
who will not accept the accommodation, they may 
sometimes be forced to tolerate conduct they disfavor 
if it emanates from a sincerely held religious belief, 
even one that runs counter to the workplace culture the 
employer is seeking to cultivate. 

EEOC’s Anti-harassment Efforts Drew A Backlash 
Ironically, this conflict was presaged more than a 
decade ago when, in 1993, the Equal Employment Op-
portunity Commission attempted to expand its already 
existing regulation on sexual harassment into a general 

Workplace Proselytizing: A Cross Employers May Have to Bear 
By Michael Starr & Christine M. Wilson

policy against all forms of workplace harassment based 
on any classification under Title VII of the Civil Rights 
Act of 1964. The proposed guidelines would have 
defined harassment as activity that was offensive to a 
reasonable person in the victim’s position. 58 Fed. Reg. 
51266 (1993). That definition caught the attention of 
evangelical Christians and their advocates in Congress, 
like then-Sen. Jesse Helms, R-N.C., who feared that a 
proselytizing evangelical could be accused of engaging 
in discriminatory harassment if a “reasonable” atheist, 
secularist, homosexual or unwed mother felt offended 
by the evangelical Christians’ efforts to convey God’s 
word as they believed it to be. 

Those in Congress who objected to the EEOC’s defi-
nition of workplace harassment precisely because it 
would, in their view, impede an evangelical Christian’s 

ability to proselytize in the work-
place, successfully attached riders 
to congressional appropriations 
prohibiting the EEOC from tak-
ing any further steps to implement 
the proposed guideline. After a few 
years of such legislative limitations, 
the EEOC stopped trying, and no 
guidelines on workplace harass-
ment (other than the original sexual 
harassment guidelines) ever came to 
be. As a result, courts have slowly 
developed their own approaches to 
proselytizing at work. 

As evidenced by Ng v. Jacobs Eng’g Group (Calif. Ct. 
App. Oct. 16, 2006) (unpublished opinion), persistent 
and blatant proselytizing at work can be prohibited. 
There, summary judgment was granted against Edna 
Yuen Man Ng, an evangelical Christian, who had been 
fired for persistent attempts to convert co-workers. 
Her actions included companywide e-mails of religious 
literature, Christmas and Easter parties in conference 
rooms complete with songs and amplifiers, and weekly 
prayer meetings. In response to offended co-workers 
who complained, management had repeatedly urged 
Ng’s compliance with the company’s anti-harassment 
policy, but to no effect. 

“... a new kind of religious 
discrimination claim is 

coming from those who 
feel they have a religious 

obligation to affirm 
publicly in the workplace 
their religious beliefs ...”
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Ng sued for religious discrimina-
tion, asserting that Jacobs Engi-
neering Group had failed to ac-
commodate her religious practices. 
The court disagreed: “If we were to 
require defendant to accommodate 
proselytizing in the workplace, as 
plaintiff suggests, it would violate 
its own policy and be subject to 
claims by other employees desiring 
to use company facilities to share 
their own religious beliefs.” Imped-
ing Jacobs’ ability to enforce its 
anti-harassment policy was, said the 
court, sufficient undue burden to 
relieve it of a duty to accommodate 
Ng. 

If, however, the proselytizing 
activity is less pronounced or 
widespread, the employer may be 
forced to accept it as a reasonable 
accommodation to religious belief. 
In Banks v. Service America Corp., 
952 F. Supp. 703 (D. Kan. 1996), 
the court upheld the right of two 
employees who continually greeted 
customers with phrases such as 
“Praise the Lord” and “God bless 
you.” The employer, which ran 
the cafeteria in a factory, preferred 
“Hello. What can I get for you 
today?” as the standard greeting. 
Even though around 25 complaints 
were received, the court determined 
that it would not unduly burden 
the employer to let the employees 
use the religious greetings, basically 
because there was no showing that 
the customer dissatisfaction would 
significantly affect the employer’s 
profitability. 

A similar situation arose in Pow-
ell v. Yellow Book USA Inc., 445 
F.3d 1074 (8th Cir. 2006), where 
a recently converted evangelical 

Christian felt obligated to expound 
her newfound religious beliefs to 
co-workers and to post religious 
sayings in her workplace cubicle. 
When another employee com-
plained, the evangelizing employee 
stopped talking to that employee 
about religious matters, but contin-
ued posting religious material in her 
cubicle. 

The complaining employee con-
tinued to complain, and the em-
ployer moved that employee to a 
cubicle farther away. In rejecting 
that employee’s claim of religious 
harassment, the court ruled that an 
employer “has no legal obligation 
to suppress any and all religious 
expression merely because it annoys 
a single employee,” and that the 
employer acted correctly in mov-
ing the complaining employee to 
another cubicle. Id. at 1078. It is 
unlikely that pornographic pictures 
of naked women posted in a man’s 
cubicle would be treated the same 
way if a female co-worker found 
them offensive. 

Employer-established diversity 
programs sometimes conflict with 
employees who feel a religious 
duty to oppose sin. In Peterson v. 
Hewlett-Packard Co., 358 F.3d 599 
(9th Cir. 2004), Richard Peterson, 
a self-described “devout Christian,” 
felt religiously compelled to post 
at his work station biblical pas-
sages denouncing homosexuality in 
response to diversity posters hung 
by his employer that included an 
employee labeled as “gay.” 

Determining that the scriptural pas-
sages could be offensive to certain 
employees, management asked 

that they be removed. Peterson 
responded that he would remove his 
scriptures only if Hewlett-Packard 
removed its diversity posters, which 
he viewed as condoning homosexu-
ality. Peterson, though otherwise 
a satisfactory worker, was fired for 
his refusal, as his postings violated 
the company’s anti-harassment 
policy, which forbade conduct that 
“failed to respect the dignity ... of 
the individual.” Allowing Peterson’s 
posting of the scriptures (unless that 
“gay” diversity poster was removed) 
was not, the court ruled, a reason-
able accommodation to Peterson’s 
religion: It would either force the 
employer to accept demeaning and 
harassing postings in its workplace 
or infringe on its right to promote 
diversity and tolerance among its 
work force. 

One Employer Should Have 
Reworded Diversity Policy 
There was an opposite result in 
Buonanno v. AT&T Broadband 
LLC, 313 F. Supp. 2d 1069 (D. 
Colo. 2004). There, Albert Buon-
anno, a fundamentalist Christian 
employee, was prohibited by his 
religious beliefs from endorsing 
behavior that scripture repudiated. 
He thus refused to sign a “Certifi-
cate of Understanding” attached 
to the company’s code of conduct 
because it contained a “Diversity 
Policy” that required each employee 
to “fully recognize, respect and 
value” co-worker differences, as he 
could not conscientiously value any 
difference that he found “contrary 
to God’s word.” For that refusal, 
he was fired. That firing, the court 
found, violated Buonanno’s Title 
VII right to religious accommo-
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dation because the employer had 
failed to communicate to him an 
interpretation of its diversity policy 
or, if necessary, make minor changes 
to its wording that would assuage 
his objection to valuing behavior 
scripture abhorred. 

Going beyond mere anti-harassment 
policies, many businesses are pursu-
ing even broader diversity initiatives 
that set standards of mutual respect 
for all employees. These encompass 
not only race, religion and ethnicity, 
but also sexual orientation, gender 
identification and lifestyle choices 
(like unwed parenthood). Diversity 
policies like these may be offensive 
to deeply religious employees who 
feel compelled to publicly proclaim 
their opposition to practices in the 
secular culture that they find sinful. 
Employers are generally permitted 
to prohibit religious proselytizing 
at work that some employees feel 
compelled to engage in. Because, 
however, federal discrimination law 
requires reasonable accommoda-
tion to religion, employers must 
proceed carefully in enforcing their 
secularist policies against those who 
assert religious-based objections to 
compliance. 
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House and Senate Committees to 
Consider Controversial Wrongful 
Death Bills 
The House and Senate Judiciary Com-
mittees have each scheduled hearings on 
Friday, February 16 to consider legislation 
that would likely increase the number of 
claimants and value of wrongful death 
cases.  HB 1873 was introduced by Rep. 
Timm Ormsby (D, Spokane).  SB 5816 
was introduced by Senator Adam Kline 
(D, Seattle).  The measures have been in-
troduced at the request of the Washington 
State Trial Lawyers Association.  State and 
local governments, manufacturers, profes-
sional associations, insurers and others 
have expressed concern about the adverse 
impact that the proposals would have for 
defendants in wrongful death cases.

Senate Committee Holds Hearing 
to Consider Plaintiff Lawyers’ 
Controversial “Insurance Fair 
Conduct” Bill 
The Senate Consumer Protection & 
Housing Committee conducted a hear-
ing on Thursday, February 8 to consider 
SB 5726, a controversial bill drafted 
by the Washington State Trial Lawyers 
Association that is titled the “Insurance 
Fair Conduct” bill.  As drafted, the bill 
and its counterpart in the House (HB 
1491) appear to be an effort to enact 
third party bad faith legislation similar 
to the measure that was overturned 
by voters in California.  WSTLA’s bill 
would appear to apply to all claim-
ants.  WSTLA representatives, however, 
quickly stated that their intention was 
to draft a bill relating to first party bad 
faith claims only.  WDTL member 
Gerrit Ayers, of the Burgess Fitzer firm, 
together with representatives of the 
insurance industry, spoke in opposition 
to the measure. 

Legislative Report
By Melvin N. Sorensen, Carney, Badley, Spellman

Senate Committee Struggles to 
Find Agreement on Controversial 
Proposals Relating to Single 
Family Construction 
The Senate Consumer Protection & 
Housing Committee continues to 
grapple with a controversial package of 
bills introduced by Committee Chair-
man Brian Weinstein (D, 41st Legisla-
tive District).  The measures are gener-
ally packaged as a “Homeowners Bill of 
Rights,” and would create new causes 
of action or amend current statutes of 
limitation or repose for construction 
defects in single family homes.  Follow-
ing an initial work session on the issue, 
the committee has conducted hearings 
on a number of specific proposals and 
revised proposals.  Most attention is 

now focused on SB 5550, a bill that 
appears to be the measure that Senator 
Weinstein is using in his efforts to find 
common ground with other mem-
bers of his committee.  The bill has 
been repeatedly added to a list of bills 
scheduled for a vote and then removed 
as Senator Weinstein has offered a series 
of proposed amendments in an effort 
to attract support for the measure.  The 
bill remains in committee, and mem-
bers are now talking about studying the 
issue after the session concludes rather 
than taking action on controversial 
provisions now.  While some issues may 
be the subject of continued study, agree-
ment may be within reach to improve 
the inspection process for residential 
construction.
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And The Defense Wins

On February 8th, Stewart Estes, Andy Cooley and Kimberly Waldbaum of the 
Seattle firm, Keating Bucklin and McCormack received a complete defense verdict 
in a federal class action lawsuit that began on January 8th. The suit was brought by 
over 160 named plaintiffs representing a class of up to 800. The plaintiffs alleged 
that there was a massive civil rights violation following police use of pepper spray 
in response to a night club fight. The representative plaintiffs sought damages of 
over $30 million, plus punitive damages, and sought compensatory damages for the 
hundreds of class members as well.

The case began as a routine police response to a fight in progress call. Officers from 
the City of Pullman responded and observed a group of 15-20 males involved in a  
brawl. The fight happened Saturday night after the first Washington State Univer-
sity home football game, and involved numerous members of rival fraternities. The 
Pullman officers discharged Oleoresin Capsicum or “pepper spray” onto the fight-
ers. Fumes were carried upstairs into a nightclub by the ventilation system. Plain-
tiffs claimed that the use of pepper spray was excessive force, and negligent. They 
alleged the police were motivated by racial animus, since all of the people fighting 
were African-American. Plaintiffs also sought injunctive relief, requiring certain 
training and policy changes in the department. 

The United States District Court in Spokane allowed all federal claims to go to 
the jury. These included claims of excessive force, due process violations, and race 
discrimination. The jury was out a day and a half before returning a defense verdict 
on all claims. It is believed that this is the largest civil rights class action case to go 
to verdict in U.S. history.

By Andrew Cooley, Keating Bucklin & McCormack, Inc., P.S.
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Condominium Homeowners Litigate Based on 
Perceived Moisture Damage in Exterior Walls: 
The Use of Rated Wall Board Primers as Vapor Barriers

Continued on Next Page

By Dale C. Mann, Senior Forensic Chemist, MDE, Inc., Seattle, Washington

The Issue of Moisture Intrusion 
into Building Envelopes 
Moisture problems are viewed as one 
of the largest factors limiting the use-
ful service life of a building. Moisture 
trapped within the exterior enve-
lope/walls of a building can lead to 
mold, rot and decrease the life of the 
structure. Moisture can penetrate into 
the wall as a solid, liquid or vapor. 
Solid water in the form of ice is easily 
understood and corrected. Liquid 
intrusion can be caused by grav-
ity flow, air-pressure differences or 
capillary suction. Leaks, wind-driven 
rain and ground water infiltration are 
examples of water penetration into a 
building envelope. These issues have 
been seen many times in the past and 
the investigation and documentation 
of the source of the problem fairly 
straightforward.

Water vapor intrusion, however, is 
a more complex issue and not well 
understood by many in the construc-
tion defect field. Water vapor can 
penetrate into the exterior walls via 
either air movement or vapor diffu-
sion. In cold climates, air movement 
(convection) of warm moist air in 
the winter through a wall can deposit 
large quantities of condensed water 
on the cold side of the insulation. 
Conversely, in warm climates, the 
convection in the summer of exterior 
warm moist air into the wall cavity 
can result in condensation of mois-
ture on the cooler interior surface of 
the insulation of the air conditioned 

interior. In the moderate climates of 
the Puget Sound Region, these con-
densation patterns are much less of an 
issue than in regions with tempera-
ture extremes.

Convection of moist air leaking from 
a faulty air duct (such as a dryer duct, 
bathroom fan or whole house fan) 
can also result in excess water vapor 
deposited in the interstitial wall cavi-
ties. This vapor will migrate and po-
tentially condense on the cold side of 
exterior wall insulation in the winter.

Diffusion of air through building 
membranes occurs to a much lower 
extent than air convection through 
a gap. It has been calculated that 
moisture from air flow through a 
single outlet or receptacle can be up 
to 10 times more than the moisture 
diffusing through the wall of the same 
stud space that has no vapor retarding 
membrane. The unsealed gap between 
the floor and wall will allow the trans-

port of large volumes of air as well. 
Hence, air-flow retarders are much 
more critical to moisture control than 
vapor retarders.  

Despite the minimal influence of 
vapor diffusion on the total moisture 
content potentially present in external 
building envelopes, the Washington 
State Energy Code requires a vapor 
retarder be installed on the warm 
side of insulation in walls separat-
ing conditioned (living) space from 
unconditioned space. A vapor retarder 
is defined as a layer of low moisture 
transmissivity membrane material 
that allows a minimal amount of 
water vapor to penetrate over a period 
of time. These membranes are tested 
using an ASTM standard for this 
purpose. The Energy Code requires 
the interior wall membrane to have 
less than a 1.0 perm value. The Code 
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also specifically states, “vapor retard-
ing paints listed for this application, 
also complies with this code”.

Recent Lawsuits Alleging 
Lack of Vapor Retarder 
Over the past couple of years, Con-
dominium Homeowner Associations 
(HOAs) have begun to litigate against 
drywall/painting contractors for the 
perceived lack of presence of the 
required vapor retarder membrane. 
In some cases the symptoms were 
extreme, such as mold and decayed 
OSB within the exterior walls. In 
other instances, there was absolutely 
no symptom of excessive moisture in 
the walls. Typically, intrusive investi-
gations were conducted to expose the 
internal components of the walls. The 
absence of either polyethylene sheet-
ing or kraft-backed insulation batting 
was noted. Both qualify as vapor 
retarders by the Washington State 
Energy Code. The condition of the 
wall components was documented, 
moisture readings were collected to 
determine if there was a problem and 
wallboard samples were collected to 
determine if a vapor retarder primer 
had been applied to the interior sur-
faces of the drywall.

Perm ratings of the primer/paint 
collected from the interior of the 
condo units were measured by the 
HOA experts and ranged from 5-40 
perms; all exceeded that allowed by 
the energy code. Chemical analysis 
of the interior paints by the HOA 
experts also failed to demonstrate the 
presence of the chemical formulation 
of a vapor retarder primer. Demands 
for repair and remediation were made 
and lawsuits were filed.

Defense of Allegations 
MDE has been retained to help 
defend against both the allegations of 
no vapor barrier and lack of “proper” 
vapor barriers as defined by the 
energy code. Additional intrusive in-
vestigation was required to document 
the condition of the individual wall 
components and measure moisture 
levels. On one occasion, the exte-
rior cladding from the entire wall 
of a three story condominium was 
removed to document the degree of 
moisture damage. In other cases, the 
investigation was completed by mak-
ing small holes in unobtrusive interior 
locations located on exterior walls.

In the investigations where exten-
sive moisture existed within exterior 
wall cavities, mechanisms other than 
vapor penetration were verified. 
MDE found moist air leaking into 

ceiling and wall spaces from poorly 
connected air ducts, inoperative fans, 
wind-driven rain through vinyl siding 
and reverse lapped exterior paper, 
splashing water, high ground water, 
and leaking roofs and gutters. In 
condominiums which were properly 
constructed, no excessive moisture 
was documented within the exterior 
wall cavities.

Simultaneous to determining the 
most likely mechanism for the water 
intrusion, MDE also performed labo-
ratory analysis to determine if a vapor 
retarder primer had been applied to 
the interior drywall. In the 1980’s, 
in response to the energy code, most 
paint manufacturers developed alter-
native resin formulations designed to 
retard the diffusion of water vapor. 
These specialty primers were mar-

Continued on Page 15
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keted as “Vapor Retarder” or “Vapor 
Barrier” primers and were implicitly 
approved by the energy code if they 
could pass the 1.0 perm requirement. 
The resin used in virtually all of these 
formulations is a styrene butadiene 
resin (SBR). This is in contrast to 
the normal drywall primer with a 
polyvinyl acetate (PVA) resin. Each 
manufacturer also determined the dry 
film thickness their product needed to 
achieve a 1.0 perm rating.

The characterization of individually 
applied dried paint layers is not trivi-
al.  MDE developed special isolation 
methods and utilized innovative ana-
lytical techniques in its approach to 
the issues at hand. Fourier Transform 
infrared spectrometry (FTIR) and 
thermogravimetric analysis (TGA) 
were used for the analysis of the indi-
vidually isolated paint/primer layers. 
Paint layer thicknesses were measured 
microscopically. In each investiga-
tion MDE identified the presence of 
a SBR primer. The thickness of the 
dried primer layer routinely met or 
exceeded the dry film thickness speci-
fication of the manufacturer.

Perm values of full thickness primed 
and painted drywall samples were 
also carefully measured. Perm values 
were typically in the 3-8 perm range; 
none met the energy code require-
ment of 1.0 perm. Note that all our 
perm values were found to be signifi-
cantly lower than those presented by 
the HOA experts. The differences 
between our values and the HOA 
expert’s values were thought to be 
due the manner in which the samples 
were prepared for the testing. Howev-
er, a fundamental question remained: 
Why did a rated vapor barrier primer 
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fail to meet the 1.0 perm criteria 
when it met the dry film thickness 
specification of that manufacturer? In 
each investigation, the manufacturer’s 
technical data stated the perm value 
of the primer had been determined to 
be less than 1.0 perm.   

Laboratory Investigation 
of SBR Primers 
It became obvious to us that properly 
applied vapor retarder-rated primers 
were not performing as advertised 
on a routine basis. To investigate this 
finding, numerous exemplar primer 
products were applied to wall board 
according to manufacturer thickness 
specifications and were perm tested. 
These studies demonstrated that 
none of the applied primer products 
met the Washington State Energy 

Code requirement of 1.0 perm when 
applied to wall board. In fact, the 
values in these carefully controlled 
laboratory settings were very similar 
to the values obtained on the subject 
samples removed from the condo-
minium walls.

It was found the primers had to be 
applied at least three times the speci-
fied thickness for the perm value to 
approach 1.0. It did not matter if the 
primer was sprayed or rolled, nor did 
it matter the type of drywall. Why the 
discrepancy?

Paint manufacturers have options 
when testing the perm ratings for 
their products. A survey of the 
Technical Data sheets of each paint 
manufacturer revealed each tests their 

Continued on Page 16
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primer as an isolated solid film, not 
as applied to any matrix (such as wall 
board). When the primer is a solid 
film, without pores or thin spots, it 
will meet the energy code require-
ment and qualify as a “vapor retarder” 
paint. However, when applied to a 
porous and textured surface, such as 
the paper on wall board, the primer 
most likely does not form a solid 
uniform film. Thin spots and micro-
pores are commonly present. A sec-
ond or third coat will eventually fill 
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all the pores and provide a continuous 
vapor barrier film. A survey of the 
specifications of wall board primers 
advertised as vapor retarder products 
showed that none were tested as an 
applied product on wall board. How-
ever, all met the energy code require-
ment as a film and were able to be 
marketed as “Vapor Barrier” primers.

Case Resolution 
In each investigation to date, MDE 
verified that the drywall contractor 

correctly applied a SBR primer to the 
interior surface of the condominium 
walls in accordance with his contract 
and the primer met the manufactur-
er’s dry film thickness specifications. 
In each case that has resolved to date, 
the HOA has settled the lawsuit 
against the drywall/painting con-
tractor by dropping the demand for 
remediation or addition of another 
vapor barrier.
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In addition to lovely Sutton Place Hotel in Vancouver, B.C., 
WDTL has reserved Northview Golf and Country Club in 
Surry, B.C. to host the annual golf tournament.  Northview  is 
comprised of two golf courses, the Ridge Course and the Canal 
Course.  The Ridge Course  includes  6,900 yards of gently 
rising terrain, meandering streams and deep cold lakes.  Tough 
enough to qualify for the PGA tour, it is rated among the top 
14 conditioned tour destinations.  A rewarding test for players 
of all skill levels.

With 7,100 yards of serene surroundings, the Canal Course,  
offers sport  in the spirit of traditional  play .  Wide fairways 
and undulating greens await players who prefer their golf to be 
challenging yet undisturbed from the sounds of everyday life.  
The Canal Course is a perfect fit for everyone’s game.  Please 
visit www.northviewgolf.com to view  these courses and their 
amenities.   What better reason to join your colleagues and 
family  at  the annual convention in Vancouver, B.C.

Countdown to 
Vancouver, B.C.
- Golf
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Proposed WDTL Events Calendar for 2007 
(register online at www.wdtl.org)

March 
 9 CLE - Annual Update on 
  Construction Law, Portland

April 
 6 CLE - Insurance Law Update , Seattle 
 26 CLE - Things They Didn’t Teach 
  You in Law School, Yakima 
 27 Judicial Dinner, Spokane 
 27 CLE - Joint Idaho/Washington 
    Insurance Law Update, Spokane  

July 
 12-15 Annual Convention, Vancouver, B.C 
  (Sutton Place)

Don’t Forget Our New Address!

WDTL moved it’s office on February 1, 2007 
We are now located at: 

701 Pike Street, Suite 2200 
Seattle, WA 98101

A big Thank You to Williams Kastner & Gibbs PLLC 
for hosting the WDTL offices for the past couple 

of years!


