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As consumers, we now expect that we will be able to go 

Christmas shopping, sign up our kids for soccer, and order the 

latest best seller from the comfort of our own living room. As 

a result, businesses and non profits alike are under increasing 

pressure to offer their goods and services on the internet. For 

non profits and businesses organizing events with an associated 

risk of bodily injury, that means they must be able to rely on the 

enforceability of waivers of liability that are part of the online 

registration process. 

Under Washington law, an exculpatory clause is enforceable 

when three conditions are met: 1) the language used is 

conspicuous; 2) the negligent act does not fall greatly below 

the standard by law for the protection of others; and 3) the 

agreement does not violate public policy. Stokes v. Bally’s 

Pacwest, Inc., 113 Wn.App. 442, 454, 54 P.3d 161 (2002). 

Because, historically, such bargains have not been favored, an 

exculpatory clause is strictly construed and must be clear if 

the exemption from liability is to be enforced. McCutcheon v. 

United Homes Corp., 79 Wn.2d 443, 447, 486 P.2d 1093 (1971); 

8 Williston on Contracts § 19:25 (4th ed.); see also, Vodopest 

v. MacGregor, 128 Wn.2d 840, 848, 913 P.2d 779 (1996) (citing 

Scott v. Pacific West Mountain Resort, 119 Wn.2d 484, 490, 834 

P.2d 6 (1992); Boyce v. West, 71 Wn.App. 657, 662, 862 P.2d 

592 (1993)). 

As is often the case, the law has not kept pace with what has 

become commonplace for the rest of us. Although courts 

The Unintended Consequences of 
Convenience: The Pitfalls of Using 
Electronic Waivers of Liability
By Aimee Maurer and Collette Leland

F i g h t i n g  f o r  J u s t i c e  a n d  B a l a n c e  i n  C i v i l  C o u r t s  •  w w w . w d t l . o r g

have addressed electronic waivers in the commercial context, 

Washington courts have not yet applied these requirements to 

exculpatory clauses accepted electronically. The law governing 

commercial agreements suggests that the electronic waivers 

that have become standard for online registration may not be 

enforceable if effectively challenged. 

Producing the Contract 

Just as with any contract, the defendant must prove the 

existence of the waiver and the other party’s assent. Unique 

to electronic contracts, producing the actual waiver that the 

defendant argues the plaintiff read and agreed to may be 

problematic. Simply relying on the assurance of the event 

organizer or the webpage developer that a participant cannot 

register without clicking their agreement to the waiver is not 

sufficient. The defendant must be able to present a copy of the 

waiver to which the specific plaintiff consented.

If the website operator has not saved previous versions 

and cannot document which version the plaintiff had an 

opportunity to see and agree to, the defendant will not 

be able to meet the most basic requirement of a contract 

dispute: the existence of a valid contract. Courts will not infer 

that particular terms were displayed on the user’s screen 

when they signed up for the event. Ajemian v. Yahoo!, Inc., 

987 N.E.2d 604, 612 (Mass.App.Ct. 2013). The defendant 

must be able to produce the contract in the form the plaintiff 

viewed at the time of signing up for the event.

Continued on Page 4
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Consequences From Page 1

Continued on Next Page

Conspicuous Notice Requirement 

The ability to produce the page that 

displayed the terms of the waiver is 

particularly important because the court 

must be able to determine whether the 

waiver was conspicuous. See, Stokes, 113 

Wn.App. at 454. In Specht v. Netscape 

Communications, 306 F.3d 17 (2d Cir. 

2002), Justice Sotomayer analyzed the 

contract requirements of “conspicuous 

notice and unambiguous manifestation of 

assent” as applied to electronic contracts 

in the commercial setting. 

In Specht, the text containing the 

licensing terms could only be seen if the 

user scrolled down past the download 

button to the next screen and clicked 

on a hyperlink. 306 F.3d at 23. Some 

of the plaintiffs presented evidence 

demonstrating they were able to 

download the software in question without 

indicating they had agreed to the licensing 

terms or even viewed them. Id. at 23 

24. The Specht court held, “a consumer 

clicking on a download button does not 

communicate assent to contractual terms 

if the offer did not make clear to the 

consumer that clicking on the download 

button would signify assent to those 

terms.” Id. Rather, “an offeree, regardless 

of apparent manifestation of his 

consent is not bound by inconspicuous 

contractual provisions of which he is 

unaware, contained in a document whose 

contractual nature is not obvious.” Id. 

While a party cannot avoid the terms 

of a contract on the grounds that he or 

she failed to read it before signing, “[a]

n exception to this general rule exists 

when the writing does not appear to be 

a contract and the terms are not called 

to the attention of the recipient. In such a 

case, no contract is formed with respect 
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Consequences From Page 4

Continued on Next Page

to the undisclosed term.” Id., citing, cf. 

Cory v. Golden State Bank, 95 Cal.App.3d 

360, 364, 157 Cal.Rptr. 538, 541 (1979). 

Accordingly, the Specht court held the 

plaintiffs were not bound by the arbitration 

clause contained below the download 

button in the submerged license terms. Id. 

at 35.

By contrast, in Fteja v. Facebook, Inc., 

the district court found Facebook had 

met its burden of showing reasonably 

conspicuous notice and unambiguous 

assent. 841 F. Supp. 2d 829, 841 (S.D.N.Y. 

2012). Unlike Netscape, Facebook 

required the user to provide personal 

and contact information prior to clicking 

“signup” and then to complete a security 

check before clicking a second signup 

button. Id. at 835-36. Directly beneath the 

second signup button was the statement 

and hyperlink, “By clicking Sign Up, 

you are indicating that you have read 

and agree to the Terms of Service.” Id. 

The Fteja court reasoned whether the 

user actually read the terms of use was 

irrelevant; as long as it was clear the user 

had constructive knowledge through 

the conspicuously placed hyperlink to 

terms of use the user was advised to 

read. Id. at 839. Because Facebook’s 

hyperlink and statement of agreement 

were conspicuous and unambiguous, the 

plaintiffs were bound.

Unambiguous Manifestation of Assent 

As with the increased difficulty of proving 

the user received conspicuous notice 

of the terms of the waiver, electronic 

contracting also increases the difficulty of 

proving the plaintiff consented. Although 

most websites rely on the user being 

unable to proceed without agreeing to the 

waiver, this is not failsafe. Further, without 

requiring reliable means of identifying the 

user, a defendant may have no means to 

rebut a plaintiff’s claim that consent was 

given without her authorization.

In Motise v. America Online, Inc., a plaintiff 

alleged AOL had released his screen 

name and private information without his 

permission. 346 F. Supp. 2d 563, 564-65 

(S.D.N.Y. 2004). AOL claimed Mr. Motise 

was required to bring his action in Virginia 

according to the terms of use. Id. at 564. 

The problem for AOL was that Mr. Motise 

had used his father’s membership with 

AOL and had never been presented with 

the terms and conditions of use or asked 

to accept them when he signed in as a 

user under his father’s membership. Id. at 

565. Because the terms and conditions 

were not on the screen at the time Mr. 

Motise was logging on and using AOL, he 

had no constructive notice and was not 

bound to the terms. Id.

A similar problem could easily confront 

event organizers. Many participants are 

signed up by a friend or family member 

who likely did not seek their authorization 

before agreeing to waive liability. 

The participants may have received 

confirmation of their entry and shown up 

on race day without ever having seen the 

terms of the waiver. With some sites, a 

participant could also lose the opportunity 

to express their consent to the waiver if 

she received the registration page through 

an email sent by a helpful friend. Some 

sites may allow that participant to sign 

on through the emailed page without 

first requiring the participant to return 

to the page requiring agreement to the 

waiver. The waiver could thus be rendered 

unenforceable through the testimony of 

a person who clicked agreement without 

authorization or an expert witness who 



Spring 20146

can demonstrate it was possible for the 

plaintiff to sign up without first viewing 

and agreeing to the registration terms. 

Conclusion 

Electronic waivers are not going away. 

Consumers, businesses, and non-profits 

demand the convenience of signing up 

for events online. The trick is to balance 

the benefits that electronic waivers offer 

against the risk of liability and the cost of 

measures that can reduce that risk. Some 

measures to consider include: 

 • Incurring the cost to create and 

  develop the website with the code 

  writers. 

   o Work with code writers to ensure 

    that a registrant must comply 

    with the waiver protocol before 

    moving onto the next stage or 

    page in the registration process. 

   o Work with webpage designers 

    to ensure that the waiver is 

    easily viewable on the same 

    page that the user is asked 

    to indicate their agreement, or 

    that the hyperlink is in close 

    proximity to the button 

    registrants click to indicate 

    acceptance/consent. 

 • Avoid scroll boxes in which the terms 

  of the waiver can only be seen by 

  scrolling down into a submerged 

  screen. 

 • Design the website to work with 

  multiple browsers so that the design 

  remains uniform regardless of which 

  browser is used. 

Consequences From Page 5

 • Design the website so that the 

  webpage containing the waiver 

  does not include any extraneous 

  information which might confuse 

  or distract the registrant from 

  understanding the terms and 

  conditions of the waiver. 

   o Advertising, text items, buttons, 

    membership offers, links, 

    banners, etc.

 • Adopt procedures to accurately 

  track changes to the website and 

  or versions of the website that each 

  registrant would have viewed at the 

  time of acceptance of the waiver. 

 • Regularly test the website and 

  waiver protocol to ensure the website 

  is operating as designed and that a 

  registrant cannot circumvent the 

  waiver. 

Continued on Next Page
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Consequences From Page 6

 • Make the language of the 

  waiver clear. 

 • Make the language of consent clear. 

 • Use large, bolded print for the 

  language of the waiver that is 

  visible on the same page on which 

  the user must express consent. 

  Although Specht requires that 

  language be “reasonably 

  conspicuous” for commercial 

  transactions, expect a higher 

  standard for waivers of liability.

 • Consider requiring the user to answer 

  security questions that can later be 

  used to confirm the registrant and 

  the event participant are the 

  same person.

 • For even greater security, consider 

  requiring electronic signatures 

  that satisfy the Washington Electronic 

  Signature Act. See RCW 19.34.020.

 • Where practical, ask participants 

  to complete a second waiver at 

  the event.

Just as in the commercial context, the 

enforceability of an exculpatory clause will 

be determined by what the user saw when 

they were invited to enter the agreement 

and whether, by completing the sign 

up process, the user indicated their 

unambiguous assent to the agreement’s 

terms. The defendant who works to 

ensure they can prove those two elements 

will be better prepared for the injured 

plaintiff who alleges they never agreed to 

waive liability. 
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Congratulations to the 2013 Seattle Seahawks for 
winning Super Bowl XLVIII.  In the most watched U.S. 
television event of all-time, the Seahawks handily beat 
the Denver Broncos 43-8. 

As many of you know, coach Pete Carroll is the Tony 
Robbins of the National Football League.  He preaches 
positive reinforcement, affirmations, and developing 
a personal philosophy.  For any fan of the Seattle 
Seahawks, I recommend Carroll’s book Win Forever.

Carroll’s philosophy is summed up by simple phrases: 
“Do things better than they have ever been done before” 
and “If you want win forever, always complete.”  

Win Forever includes a chapter on Carroll’s first year 
as the Seahawks head coach, when the team won the 
NFC West division and beat the defending Super Bowl 
champions in the playoffs (think “Beast Quake”) to finish 
8-10.  The book was written three years before the 
Seahawks’ Super Bowl victory, but is still an exhilarating 
and inspiring read, which foreshadows the team’s 
current success.  

The book also provides unique insights into Coach 
Carroll’s quarterback philosophy, borrowed from 
legendary 49ers coach Bill Walsh. Walsh told Carroll, 
“All I’m looking for is a guy who can throw a catchable 
ball.” Given all of Seahawks quarterback Russell Wilson’s 
incredible talents, his ability to throw a catchable ball may 
have been overlooked by others in the draft, but it did not 
escape Carroll and general manager John Schneider.     

Carroll’s philosophy and principles can be applied to 
your law practice.  He challenges readers to develop a 
philosophy that can be explained in twenty-five words or 
less.  As attorneys, it can be easy to lose focus on one’s 
goals and to simply “put out fires” day-in and day-out.  
But Carroll challenges individuals to begin the process of 
self-discovery, to dare to be great, and to compete to be 
the greatest “you.”  

Pick up the book at your local book store, even if you 
are not a football fan.  Challenge yourself to develop a 
philosophy.  And compete to carry out your philosophy 
like Carroll, head coach of the defending Super Bowl 
champion Seattle Seahawks.

Win Forever- Applying Coach 
Carroll’s Principles to Your Practice
By Michael K. Rhodes, Lewis Brisbois, Bisgaard & Smith LLP

Providing forensic accounting, economics 
and business valuation for over 30 years.

Our professionals are specialists with expertise in 

accounting, economics and valuation, combining 

theoretical and practical knowledge for expert 

valuation of damage claims in litigation.  

Mueller & Partin 
Washington Federal Center • 400 108th Ave NE Suite 615 Bellevue, WA 98004 

(425) 455-0303 • www.muellerpartin.com
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SEATTLE, WA -  Betts, Patterson & 
Mines, P.S. announced today that 
three new litigation attorneys have 
joined the firm.  

Eric Chavez has joined the firm as 
a litigation attorney.  Mr. Chavez 
practices primarily in the area of 
insurance defense.  His broad 
experience includes defending 
individual and commercial 
policyholders in lawsuits arising from 
motor vehicle accident, premises 
liability, construction defect, and 
timber trespass claims. Prior to joining 
Betts Patterson & Mines, P.S., Chavez 
was employed by Liberty Mutual, 
and represented their subsidiaries, 
including Safeco Insurance Company. 
Mr. Chavez earned his J.D. from 
Seattle University School of Law in 
2009. Prior to law school, Chavez 
worked as a claims representative for 
two national insurers. 

WDTL Member News
Betts Patterson Mines Adds Three New Attorneys

Shaina R. Johnson has joined the 
firm as a litigation attorney.   Ms. 
Johnson focuses her practice on 
complex litigation and insurance 
defense.  Her wide range of 
specialties includes professional 
liability, transportation law, 
employment law, premises liability 
and general business litigation. 
Ms. Johnson earned her J.D. from 
the Washington College of Law at 
American University where she was 
a member of the American University 
Law Review. 

Kathryn N. Boling has joined the firm 
as a litigation attorney.   Ms. Boling 
represents insurers on coverage and 
bad faith matters. Prior to joining 
Betts Patterson & Mines, P.S., Kathryn 
spent almost four years at the Civil 
Division of the Department of Justice 
in Washington, DC. While there she 
specialized in defending complex 
environmental contamination cases 

filed under the Federal Tort Claims 
Act. Prior to that, Ms. Boling served 
as a judicial law clerk to Judge 
David Armstrong at Division II of the 
Washington State Court of Appeals in 
Tacoma. Ms. Boling earned her J.D. 
from Seattle University School of Law 
in 2007.

“We are delighted to welcome these 
highly regarded insurance litigation 
attorneys to our team at Betts 
Patterson & Mines. We look forward 
to growing our firm through new 
talent, and know that our clients will 
be in capable hands,” commented 
Managing Shareholder, Larry Gottlieb.

The attorneys of Betts Patterson & 
Mines, P.S. are sought out for their 
problem-solving skills and for their 
expertise in serving the legal needs 
of both large and small businesses, 
as well as individuals. For more 
information, please call (206) 292-9988 
or visit www.bpmlaw.com
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SEATTLE, WA-Reed McClure is 
pleased to announce that the firm 
has added Suzanna Shaub as an 
Associate.

Suzanna Shaub focuses her practice 
on insurance defense litigation, 
including products liability, premises 
liability, personal injury, motor vehicle 
accidents, wrongful death and 
construction defect. She also has 
experience in insurance coverage 
matters and appellate litigation.

Together we will continue Reed 
McClure’s strong tradition and long 

Reed McClure Announces a New Associate
history of providing the highest quality 
legal services to our clients.

Reed McClure, one of Seattle’s oldest 
law firms, was founded in 1890. We 
provide litigation services including 
appellate, construction, employment, 
insurance, and premises, products, 
and professional liability. We offer 
our insurance clients extensive 
experience in coverage advice and 
defense of extra-contractual claims.

www.rmlaw.com

WDTL Member News Continued:
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SEATTLE - January 1, 2014 – Seattle-based Short Cressman & Burgess 
PLLC is pleased to announce that Gregory T. Hixson has been named a 
partner in the law firm.

Hixson’s practice focuses on environmental matters and related litigation, 
including superfund litigation and natural resource damage (NRD) claims under 
the Comprehensive Environmental Response, Compensation and Liability Act 
(CERCLA) and Washington’s Model Toxic Control Act (MTCA). He also assists 
clients with water quality and stormwater management issues, and frequently 
represents clients in stormwater citizen suit actions under the Clean Water 
Act (CWA). Additionally, Hixson has extensive experience in construction law 
and in representing Indian tribes with environmental related issues including 
development and implementation of tribal environmental programs such as 
water quality and brownfields programs.

Hixson is a frequent author and speaker on a variety of environmental, construction 
and tribal related topics. He received his J.D. from Seattle University School of Law 
(2007) and his B.S. from Western Washington University (1997).

About Short Cressman & Burgess 
Short Cressman & Burgess is a century old Pacific Northwest law firm with a 
long-standing reputation as a leading litigation firm and one of the region’s premier 
construction law firms. Short Cressman has evolved and broadened as the ever-
changing market has shifted. It is the firm of choice for many individuals, closely-
held businesses, public corporations, local governments and Native American 
tribes. As the firm has grown, its key practice areas have expanded to include real 
estate, environmental and natural resources law, hazardous waste management 
and clean up, municipal and public law, business counseling and transactions, 
complex commercial litigation, land use and development and family law.

Environmental Attorney Gregory T. Hixson 
Named Partner at Short Cressman & Burgess
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Derek J. Ashton 
Cosgrave Vergeer Kester LLP

Seth J Berntsen 
Garvey Schubert & Barer 
Referred by Roger Hillman

Mac Brown 
Seattle University School of Law 
Referred by Shawn Lipton

Alicia Marie Burton 
Pierce County Prosecutors Office 
Referred by Michelle Luna-Green

Alexander Jerome Casey 
Christie Law Group PLLC 
Referred by Jason Rosen; Bob Christie

Drew Andrew Cass 
Lewis Brisbois Bisgaard & Smith LLP 
Referred by M. Colleen Barrett

Jenny M. Churas 
Bennett Bigelow & Leedom 
Referred by Rhianna Fronapfel

Alison Elyse Conte 
Cole | Wathen | Leid | Hall, P.C. 
Referred by Rory Leid

Laura K Criss 
Law Office of Andrea Holburn Bernarding

Susana Elizabeth Davila 
Routh Crabtree Olsen, PS 
Referred by Gauri Shrotriya Locker

Kathleen Jane Deutsch 
RCO Legal 
Referred by Gauri Shrotriya Locker

Sean Padraic Dowell 
Seattle University School of Law

Bertha F. Fitzer 
Fitzer Leighton & Fitzer 
Referred by Steve Fitzer

Welcome New Members
WDTL welcomes the following members who have recently joined our organization.

A big THANK YOU to our members who referred these individuals to WDTL.

Dean R. Floerchinger 
Law Offices of Raymond Schutts

Jennifer D. Gaffaney 
Adams & Gaffaney, LLP 
Referred by Brad Smith

Richard J. Glein 
Bendele & Mendel, PLLC 
Referred by Levi Bendele

Andrew Henry Graham 
Cummins, Goodman, Denley & 
Vickers, PC

David Ross Greenberg 
Betts, Patterson & Mines, P.S. 
Referred by Kathryn Boling

Andrea B. Hunter 
Mind Matters Inc. 
Referred by Melissa Roeder

Faith E Ireland 
*Just Results*

Kali Jensen 
Bullivant Houser Bailey 
Referred by Kristin Baldwin; 
Katherine Bosch

Sarah Elizabeth Joye 
Williams Kastner

Daniel Patrick Kenny 
Christie Law Group, PLLC 
Referred by Jason Rosen

Lonnie  Ladenburg 
Eims Graham

Paul  Landis 
Fain Anderson & VanDerhoef 
Referred by Susan Wassell

Sean David Lanz 
Barger Law Group PC

Derek Paul Leuzzi 
Lorber Greenfield & Polito, LLP 
Referred by Elizabeth Morrison

John Roderic MacMillan 
MacMillan Scholz & Marks PC 
Referred by Chris Rounds

Natalya Petrivna Maze 
Green & Yalowitz, PLLC 
Referred by David Penrose

Continued on Next Page
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Wright A. Noel 
Carson & Noel PLLC

Zackary Adam Paal 
Williams Kastner

Alina  Polyak 
Law Offices of Sweeney, Heit & Dietzler 
Referred by Jennifer Russell

James D Reedy

Jennifer Lynn Russell 
RCO Legal, P.S. 
Referred by Gauri Shrotriya Locker

Katherine L Saint Germain 
Mary E Owens & Associates

Barret Joseph Schulze 
Scheer & Zehnder, LLP 
Referred by Cel Davis

Elizabeth  Silvestrini 
Betts Patterson & Mines, P.S. 
Referred by Courtney Robinson

Vali Mary Somers 
Hollenbeck, Lancaster, Miller & Andrews 
Referred by Celeste Stokes

Rachel  Stoker 
Scheer & Zehnder LLP

John M Thomas 
RCO Legal, P.S. 
Referred by Gauri Shrotriya Locker

Stacy Monahan Tucker 
Ropers Majeski Kohn & Bentley 
Referred by Enrique Marinez

Nafees  Uddin 
Bracewell & Giuliani LLP 
Referred by Robert Crowley

Christine  Wallace 
Betts Patterson Mines

Ashley K Wilson 
Smith Freed & Eberhard, P.C.

New Members From Page 14
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Negotiation Tips
After thirty-some years settling 
thousands of litigated cases on behalf 
of insureds and insurance carriers 
(and a few plaintiffs), I have given 
up litigation to work at settling other 
people’s cases as a mediator.  This 
article imparts what I have learned 
working to reach fair resolutions 
on behalf of my clients.  The vast 
majority of lawsuits settle without the 
help of a third party mediator.  This 
article provides tips for negotiating 
a settlement directly with opposing 
counsel, advice for recognizing those 
tough situations where it helps to 
call in a neutral, and suggestions for 
best results when mediating with a 
professional neutral.

1. Direct negotiations with opposing 
counsel: Direct negotiations with 
opposing counsel are productive 
in most third-party cases, those 
in which you are representing an 
insured directly and do not have 
concerns about adequate policy 
limits.  However, where an insured’s 
personal assets may be exposed, or 
in first-party cases where you have 
concerns about bad faith claims or 
exposing attorney-client privileged 
communications, direct negotiations 
may create potential problems for the 
carrier if those negotiations are not 
successful.  

By M. Colleen Barrett, Barrett Mediation

Here are a few rules that I have found 
useful in my practice.  Many are 
obvious, but this is not the first time I 
have stated the obvious.

 • Always solicit a demand. Not 
  only does getting a demand 
  provide you with a good sense of 
  whether you and opposing counsel 
  are in the same ballpark, 
  sometimes it clues you into the 
  fact that you are not even playing 
  the same game.  For instance, you 
  may believe, based upon your 
  review of the file materials, that the 
  claim is a straight-forward soft- 
  tissue personal injury case.  
  However, once you obtain a 
  demand you learn that the 
  claimant claims a brain injury with 
  a permanent disability and a 
  claim that exceeds the insured’s 
  policy limits.  Instead of negotiating 
  a settlement within policy limits, 
  you may be presented with 
  a time limit policy limits demand, 
  coupled with a request for a 
  stipulated judgment if the amount 
  demanded is not timely paid.  

 • Ask for specific documents to 
  support a demand.  Hopefully 
  the plaintiff’s demand is fully 
  supported with records, reports, 
  photos and diagrams.  These 
  helpful supporting materials (if 
  new) need to be immediately 
  passed on to your claims 
  personnel, along with your 
  summary of their impact on the 
  value of the claim.  If there are no 
  helpful supporting materials, 
  ask for them.  Make as specific a 
  request as possible.  Ask for 
  whatever documents you would 
  expect to be submitted at trial 
  to support the claims.  If plaintiff 
  is self-employed and making a 
  large income loss claim, ask your 
  retained forensic accountant what 
  he will need in order to analyze the 
  claim.  Then, ask for not just 
  complete tax returns, but all 
  supporting invoices, receipts, 
  ledgers, or coffee cans stuffed with 
  cash (if the plaintiff’s income is 

Continued on Next Page
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  derived from cannabis sales) that 
  supports his or her claim.  
  Plaintiff’s failure to provide support 
  for the demand limits the ability 
  of both the carrier and the lawyer 
  to evaluate the claim.  Plaintiff’s 
  counsel needs to be able to 
  provide the support to negotiate 
  effectively for her client, and the 
  failure to provide the support is a 
  good point to bring up in 
  negotiations.

 • If the demand makes clear that 
  you are defending an obvious 
  limits case, offer them as soon 
  as it is obvious.  If you can tell from 
  the material in the claim file 
  that the case is obviously worth 
  the insured’s policy limits, offer 
  the limits before you get a 
  demand.  As soon as you have 
  developed information to indicate 
  policy limits should be paid, get 
  the authority to offer them.  Don’t 
  try to save money on a limits 
  demand when it is a limits case. 

 • When negotiating, give reasons 
  for your numbers. For example, 
  in a minimal impact motor 
  vehicle accident case, talk about 
  your experience trying similar 
  cases, or if you don’t have similar 
  trial or arbitration experiences, 
  discuss those of a colleague or 
  results found in jury verdict 
  research. You could also 
  discuss findings from a defense 
  medical examination questioning 
  the reasonableness and necessity 
  of treatment or the causal 
  relationship between the injuries 
  and the treatment obtained. You 
  may also choose to discuss 
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INDEPENDENT MEDICAL 
EVALUATIONS & CHART REVIEWS

The MACHAON team makes your job easier:
Scheduling of IMEs when you need them.

Communication with the patient or their legal representative to 
arrange a convenient date and time, decreasing the occurrence of no shows

Recruiting the appropriate Physician specialties for your exams.
Quality Assurance of reports to make sure all your questions are answered.

We will, at your request, arrange Transportation, Interpreters, and Diagnostic tests.

“A Classic Return To Service”
MACHAON.org ~ MACHAON Medical Evaluations, Inc.

206-323-1999 ~ Toll Free 1-888-303-6224 ~ Fax 206-323-1188 

  how the plaintiff presented 
  herself at deposition, whether 
  it was inconsistent testimony, 
  poor recall, attitude, 
  disproportionate complaints, 
  or some other factor that impacts 
  your evaluation. Give the plaintiff’s 
  counsel something to discuss with 
  her client when the offer is 
  conveyed.

 • When you see that you can settle 
  within the authority you have been 
  given, offer to recommend meeting 
  in the middle if opposing counsel 
  will agree to recommend splitting 
  the difference to his client. 
  If you make this suggestion after 
  the plaintiff has responded to your 
  last offer, you will be able to move 
  the case to resolution more quickly 
  and many times resolve the 
  case for less than if you continue 
  to exchange numbers.  You will 
  also come across as conciliatory 
  if you offer to meet the other side 
  in the middle, instead of continuing 
  to exchange numbers.  

 • Know who you are dealing with.  
  If you get a policy limits demand 
  from counsel who likes to file 
  bad faith lawsuits, take it seriously 
  and know that they will be looking 
  to your client for a consent 
  judgment in exchange for a 
  covenant not to execute and an 
  assignment of bad faith claims 
  against your carrier.  Make sure 
  your client and the carrier both 
  know what is coming if you allow 
  a deadline for a response to a 
  policy limits demand to pass 
  by without response.  Ask the 
  carrier to give a policyholder an 
  assurance letter to protect the 
  insured and avoid the consent 
  judgment.  Make sure you know 
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2013 Golden Coat Award won 
by Preg O’Donnell & Gillett
This October, WDTL issued a 
challenge to law firms in the Puget 
Sound to collect blankets and sleeping 
bags for ROOTS. Rising Out of the 
Shadows (ROOTS) provides shelter 
and other essential services to 
homeless young adults. Over the last 
5 years, ROOTS Young Adult Shelter 
has seen an enormous increase in 
the number of times homeless youth 
have been turned away because of 
a lack of space. These young people 
are spiraling out of the foster care 
system and onto the streets, fleeing 
abusive homes and failing to find work 
opportunities to survive in this tough 
economic climate.

Besides Preg O’Donnell & Gillett, the 
other firms who participated include: 
Wilson, Smith Cochran & Dickerson; 
Forsberg & Umlauf; Betts Patterson 
Mines and Nicoll Black & Feig.  It was 
a tough competion for the prize this 
year and we filled a mini van twice with 
bags of donated items.  Roots was 
happy to be the recipient of the firm 
largess.  Congrats Preg O’Donell & 
Gillett and the race will be on for next 
year’s Golden Coat award.

Proud employees of the firm of Preg O’Donnell & Gillett pose by the Golden Coat award.
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  the value of the case (as much as you can) and 
  know that you can bargain from strength against 
  those attorneys who seek to set up bad faith claims 
  so long as the insured is protected.  I recently had a 
  case where a policy limits demand was made and 
  when the carrier refused to pay the limits, the insured 
  was asked to enter into a consent judgment 
  in exchange for a covenant not to execute and an 
  assignment of bad faith claims against the carrier.  
  The insured had no assets to protect and did not 
  want to have a judgment entered.  My evaluation, 
  and that of the carrier, was that the claim was not 
  worth the policy limits.  I got an oral agreement from 
  the carrier to lift the policy limits to eliminate the 
  insured’s risk of an excess judgment.  The insured 
  accepted the oral assurance.  There was no 
  document affecting coverage to discover, and the 
  strategy ultimately resulted in a settlement for less 
  than policy limits.

2. Cases involving a mediator:  In many cases, 
particularly those with emotional issues that plaintiff 
needs to air; cases where either the plaintiff counsel or 
the defense have unreasonable client expectations; cases 
where communication with opposing counsel is difficult; 
any case with bad faith allegations or threats of bad 
faith; or other cases that one or both counsel feel needs 
a fresh look, a professional mediator may be able to 
assist the parties to reach a settlement.  In those cases, 
some additional tips may help you get the best outcome 
when negotiating with the assistance of a mediator or 
settlement judge.

 • Provide the mediator with a mediation letter that gives 
  a good outline of the facts and the legal issues that 
  will impact the value of the case. In most situations, 
  do not provide your letter to the opposing counsel 
  before the mediation. In most cases, your letter 
  should be a few pages, as most of your best 
  mediators are busy and need to be able to focus on 
  the important facts and issues. Your letter should 
  frankly discuss the challenges you face, and describe 
  the history of negotiations, as well as any non- 
  monetary issues that may need to be resolved.  
  Bring to the mediation the documents that support 
  your outline and position.  Be prepared to pull out the 
  records, deposition excerpts or photos that support 

  your position and illustrate your strengths. Give the 
  mediator the ammunition to go in the other room and 
  convince the other side that you are reasonable in 
  your evaluation. 

 • Timing is important.  You want to mediate as soon 
  as you have exchanged enough information to 
  reasonably evaluate the case.  If it is too soon, 
  you won’t get anywhere.  If you spring new important 
  information for the first time at the mediation, the case 
  will probably not resolve, at least not that day.  But, if 
  you wait too long, particularly in a case where the 
  other side has the opportunity to get attorney fees, 
  you will have an unhappy client as the cost to settle 
  will be more as time passes and costs and fees are 
  incurred.  I tried to mediate most litigated cases after 
  discovery cutoff, but before an ER 904 submission 
  was due.

 • Make sure you have access to the money at 
  mediation.  If your carrier is in another time zone, 
  make sure you have a cell phone number for 
  the person who has the necessary authority and a 
  commitment to take calls after regular business 
  hours.  If it is a case with large exposure, or potential 
  for bad publicity, urge someone to appear in person, 
  as things can change during mediation and you may 
  need to respond to new information.  Your best 
  chance to settle is at mediation with all the necessary 
  decision makers in one place at one time.

3. General tips related to successful negotiations:

 • Try to evaluate early to identify cases that need 
  to be settled.  Talk with the client and interview key 
  witnesses as soon as you are retained.  You will be 
  able to identify those cases where the critical witness 
  is a disgruntled former employee that you never 
  want to see deposed.  Look carefully at cases you 
  are defending under a reservation of rights, where 
  the insured may be personally exposed.  Many times 
  an early exploratory call to opposing counsel will 
  reveal that a nominal amount will resolve the case 
  and eliminate personal exposure to the insured and 
  defense costs for the carrier. However, if an early call 
  indicates a difficult case is coming, this information 
  is still useful.  Cases involving high speed impact 
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  motor vehicle accidents with clear 
  liability and a very sympathetic 
  plaintiff and a not so presentable 
  defendant (DUI, drugs, in jail, 
  arrogant) should be targeted for 
  early aggressive efforts to 
  negotiate a settlement.  Once 
  you have identified those cases 
  that you really do not want to see 
  wind up in front of a jury, if 
  an early call to opposing counsel 
  does not reveal an easy resolution, 
  negotiations may be best handled 
  through a mediator.  At mediation, 
  you are able to make concessions 
  and apologies without giving 
  away how desperate you are to 
  settle the case.  For approaching 
  opposing counsel on these cases, 
  it is best to make some 
  concessions early and focus on 
  getting the information on 
  damages you need to get the 
  case settled.  Usually, Plaintiff 
  counsel are interested in spending 
  less time to reach a resolution 
  and carriers are interested in 
  resolving a case they know they 
  will wind up paying a lot to defend 
  and will likely not want to try.

 • Consider making a “feel-up” call 
  before you even get the file from 
  the carrier.  That first phone call 
  can set the tone for the relationship 
  and for settlement negotiations.  
  Call opposing counsel and let 
  them know you have been 
  assigned the defense and want to 
  learn what the case is about from 
  their perspective, and whether 
  there is an opportunity for early 
  resolution.  Many times you learn 
  something valuable by asking 
  before you look at the file.  
  Sometimes you learn that the case 
  can be resolved quickly and easily 
  and sometimes you learn that you 
  are in for a long hard battle.  I have 
  learned that plaintiff just needed 
  a few more dollars and filed only 
  because the statute was running. 

 • Be mindful that in negotiating a 
  first-party case, that the Supreme 
  Court in Cedell v Farmers Ins. Co. 
  of Washington, 176 Wn.2d 
  686, 295 P.3d 239 (2013) 
  ruled that negotiations are a claim 
  handling function. Therefore, your 

  communications with the 
  carrier about negotiation of a 
  Underinsured Motorist claim, a 
  Personal Injury Protection claim, 
  or a first-party property claim 
  (such as a fire or theft loss) may 
  not be protected by the attorney- 
  client privilege.

Similarly, your input on value may 
be discoverable in any subsequent 
bad faith litigation. If you have a 
disagreement with your claims 
personnel on value, talk it over and 
reach an understanding of the basis 
for their evaluation and try to reach 
a consensus with all the available 
information.
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Congrats to all of the 
runners that participated 
in last year’s Donut Dash

Save the Date! Sept. 20, 2014
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