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Introduction 

Social media sites, email, and text 

messages present difficult evidentiary 

issues at trial such as authentication, best 

evidence rule, hearsay, and relevance.  

The Washington appellate courts have not 

yet ruled on these issues.  However, they 

have been addressed in other jurisdictions 

and in numerous legal periodicals.  There 

are three recent cases which summarize 

the existing law in each of these areas of 

electronic evidence.

Social Media Sites 

Social media networking websites such as 

MySpace and Facebook “typically allow 

users to customize their own personal web 

pages (often known as ‘profiles’), post 

photographs or videos, add music, or write 

a journal or blog that is published to the 

online world.”  John S. Wilson, Comment, 

MySpace, Your Space, or Our Space? New 

Frontiers in Electronic Evidence, 86 OR. 

L.REV. 1201, 1220 (2007).

Parties are more and more seeking to intro-

duce another party’s MySpace or Face-

book page to show statements or conduct 

inconsistent with their claims in a civil 

lawsuit, or to show complicity in crimes in 

criminal cases.

The most recent case dealing with the 

admissibility of social media evidence is 

Tienda v. State, 358 S.W. 3d 633, 2012 WL 

Admissibility of Social Networking 
Sites, Email, and Text Messages

By Newell Smith, AAG

F i g h t i n g  f o r  J u s t i c e  a n d  B a l a n c e  i n  C i v i l  C o u r t s  •  w w w . w d t l . o r g

385381 (Tex. Crim. App. Feb. 8, 2012).  

Tienda is an appeal from a conviction 

for murder resulting from a multiple car 

shootout between rival gangs on the inter-

state.  After being alerted to profile pages 

on MySpace found by the victim’s sister, 

which she thought were registered and 

maintained by the defendant, the prose-

cution subpoenaed MySpace.com for the 

general “Subscriber Report” associated 

with each profile account, printed out im-

ages of each profile page directly from the 

MySpace.com website, and then marked 

the profile pages and related content as 

State’s exhibits for trial.  At trial, the State 

had the sister identify the printouts as 

the profiles she found on MySpace, and 

introduced the subscriber reports and 

accompanying affidavits subpoenaed from 

MySpace.  The documents were admitted 

over an objection that the State had not 

proved that the pages were posted by the 

defendant.

The prosecution laid a foundation of 

largely circumstantial evidence to estab-

lish authenticity.  Though the defendant’s 

real name, Ronnie Tienda, was not on the 

profiles, two of the accounts were set up 

by a “Ron Mr. T,” and the third by “Smiley 

Face,” which was the appellant’s wide-

ly-known nickname.  The account also 

stated a residence of Dallas, the same as 

the defendant, and email addresses stating 

the defendant’s name and nickname.  The 

profile pages were also shown to contain 

statements suggesting the owner of the 

accounts enjoyed killing.  Instant messages 

on the pages referred to the death of the 

victim by name, details of the shooting, 

and threatened retaliation to people who 

had been “snitchin.”  A gang unit officer 

also testified regarding the common usage 

of social media by gang members to brag 

about their gang-related activities.

Jurisdictions across 
the country have 
recognized that 

electronic evidence may 
be authenticated in a 
number of different 
ways consistent with 
Federal Rule 901 and 

its various state analogs.



In ruling that the MySpace evidence was admissible primarily on 

the basis of the circumstantial evidence, the Tienda appellate court 

observed that the authentication issues could be decided based 

on traditional evidentiary procedures and that each case may 

be unique:

 Evidence may be authenticated in a number of ways, including 

 by direct testimony from a witness with personal knowledge, 

 by comparison with other authenticated evidence, or by 

 circumstantial evidence.  Courts and legal commentators have 

 reached a virtual consensus that, although rapidly developing 

 electronic communications technology often presents new and 

 protean issues with respect to the admissibility of electronically 

 generated, transmitted and/or stored information, including 

 information found on social networking websites, the rules 

 of evidence already in place for determining authenticity are 

 at least generally ‘adequate to the task.’ . . . ‘that any serious 

 consideration of the requirement to authenticate electronic 

 evidence needs to acknowledge that, given the wide 

 diversity of such evidence, there is no single approach to 

 authentication that will work in all instances.’  Rather, as with 

 the authentication of any kind of proffered evidence, the best 

 or most appropriate method for authenticating electronic 

 evidence will often depend upon the nature of the evidence 

 and the  circumstances of the particular case.

           ***** 

 Jurisdictions across the country have recognized that 

 electronic evidence may be authenticated in a number of 
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different ways consistent with Federal Rule 901 and its various state analogs. Print-

outs of emails, internet chat room dialogues, and cellular phone text messages have 

all been admitted into evidence when found to be sufficiently linked to the purported 

author so as to justify submission to the jury for its ultimate determination of authen-

ticity. Such prima facie authentication has taken various forms.  In some cases, the 

purported sender actually admitted to authorship, either in whole or in part, or was 

seen composing it.  In others, the business records of an internet service provider or 

a cell phone company have shown that the message originated with the purported 

sender’s personal computer or cell phone under circumstances in which it is reason-

able to believe that only the purported sender would have had access to the computer 

or cell phone. Sometimes the communication has contained information that only the 

purported sender could be expected to know.  Sometimes the purported sender has 

responded to an exchange of electronic communications in such a way as to indicate 

circumstantially that he was in fact the author of the particular communication, the au-

thentication of which is an issue. And sometimes other circumstances, peculiar to the 

facts of the particular case, have sufficed to establish at least a prima facie showing of 

authentication. 

However, mindful that the provenance of such electronic writings can som times be 

open to question—computers can be hacked, protected passwords can be compro-

mised, and cell phones can be purloined—courts in other cases have held that not 

even the prima facie demonstration required to submit the issue of authentication to 

the jury has been satisfied.  That an email on its face purports to come from a certain 

Social Networking From Page 2
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Meet the Judiciary: Judge Robert H. Whaley

Thank you for agreeing to speak with me 

today.  I would like to start with a few ques-

tions about life before the bench.

I understand that you are a native of 

West Virginia? 

Georgia.  I was born in West Virginia and 

my father was in the FBI.  We left when I 

was an infant. It was during the Second 

World War, and we moved from West Vir-

ginia to Washington, D.C., and then back 

to Atlanta when I was about two years old.  

What was it like growing up in the Deep 

South, in Georgia?  

It was a very interesting time and it was 

a very hard time growing up in the South 

because of the intense race conflict. I was 

on the side of the Civil Rights Movement.  

It was a hard time to live there.  I went to 

segregated grammar school, segregated 

high school.  When I went to law school 

there were African Americans, but only a 

small number and they had only been in 

the school for two or three years before I 

went there.  

Do you believe growing up during what 

was clearly a revolutionary timeframe in 

America’s history affected your temper-

ance on the bench? 

I think it informed my entire life.  I was very 

uncomfortable with maids and workman 

having to go to the back door of the hous-

es; they couldn’t come in to eat; segrega-

tion of public transportation, and so forth.  

It was probably what sent me north to 

school, to Princeton.  I became somebody 

who believed in Civil Rights and I had a 

hard time with my family for quite some 

time about politics, race relations, federal/

state power, and all of that.  

It obviously informs the rest of your life.  I 

was appointed by President Clinton, a 

Democrat.  And, they were the party which 

was most behind changing Civil Rights, 

Woman’s Rights, Equal Rights Amend-

ment, and Discrimination Laws.  I am not 

saying Republicans haven’t been import-

ant in that; George Herbert Walker Bush 

was one of the important ones in that, in 

changing discrimination against women.  

But, generally it has been associated with 

the more liberal side of politics and that’s 

where I ended up.  

You went to Princeton for undergrad-

uate and Emory University School of 

Law.  Do you have a favorite law school 

memory? 

I found law school fascinating.  The Civil 

Rights Movement was in earnest; it was 

1965 when I was in law school.  People 

like Andrew Young, Marvin Arrington, 

Julian Bond, and Congressman Charles 

Weltner, they were all active in the social 

movements of the time and I knew them.  

I wasn’t someone you would say went on 

the Mississippi Freedom Rides but I was 

on that side of the debates.  I enjoyed law 

school.  

By Erin H. Hammond

Continued on Page 8

By Aimee N. Maurer, Stocker, Smith, Luciani & Staub, PLLC
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13 (D.N.M. 2011). Stark-Romero involved 

a railroad crossing accident where the 

ownership of the intersecting road was in 

dispute.  Plaintiffs sought to introduce an 

email from the New Mexico Department 

of Transportation (NMDOT) stating that 

the road was County owned. The County 

Emails 

Though the discussion in Tienda, supra 

also covers emails and texting, a recent 

federal case deals specifically with the 

admission of emails. Stark-Romero v. 

National R.R. Passenger Co. 

(AMTRAK), 805 F. Supp. 2d 1145, 1158 n. 

 person’s email address, that the 

 respondent in an internet chat room 

 dialogue purports to identify himself, or 

 that a text message emanates from a 

 cell phone number assigned to the 

 purported author—none of these 

 circumstances, without more, has 

 typically been regarded as sufficient to 

 support a finding of authenticity.

Tienda, supra at *4-5 (citations omitted).

Though the social media evidence was 

admitted in Tienda based on the unique 

circumstantial evidence, the appellate court 

went on to list the three traditional ways 

social media evidence is usually introduced 

through direct evidence:

 1. The proponent could present 

  the testimony of a witness with 

  knowledge; or, in other words, “ask 

  the purported creator if she indeed 

  created the profile and also if she 

  added the posting in question,” 

 2. The proponent could offer the results 

  of an examination of the internet 

  history or hard drive of the person 

  who is claimed to have created the 

  profile in question to determine 

  whether that person’s personal 

  computer was used to originate 

  the evidence at issue, or 

 3. The proponent could produce 

  information that would link the profile 

  to the alleged person from the 

  appropriate employee of the social 

  networking website corporation.

Tienda, supra at * 8 (citation omitted).

The Tienda opinion cites to several other 

cases and helpful legal articles that further 

expand on the issues surrounding the 

admission of social media evidence.
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There were four principal issues: relevance, 

hearsay, best evidence and authentication.

Relevance. With regard to relevance, 

Thompson found that the messages 

helped explain Mrs. Thompson’s “state of 

mind and the circumstances of the events.” 

Hearsay. The court ruled that the 

statements were admissions by a party 

opponent and not inadmissible hearsay.

Best Evidence. The issue with regard 

to best evidence was that most of the 

testimony about the text messages was 

from the husband’s recollection of what 

they said.  It was not clear that a proper 

objection had been made. The appellate 

court let stand the trial court’s ruling that 

the husband could testify from memory 

because the messages were “akin to 

verbal statements.” 

Continued on Next Page

the name of the sender or recipient in the 

bodies of the email, in the signature blocks 

at the end of the email, in the ‘To:’ and 

‘From:’ headings, and by the signature of 

the sender;” and the contents of the emails 

“authenticate them as being from the 

purported sender and to the purported re-

cipient, containing as they do discussions 

of various[,] identifiable matters.”

Texting 

The admissibility of text messages was 

addressed in State v. Thompson, 2010 N.D. 

10, 777 N.W.2d 616 (N. Dakota 2010).  In 

Thompson, Mrs. Thompson was accused 

of punching her husband and was con-

victed of  domestic violence assault.  In 

the appeal, Mrs. Thompson disputed the 

admissibility of text messages sent by her 

to her husband on the same day,  prior to 

the assault. The text messages were about 

money: Mrs. Thompson asked her 

husband for money, he refused, and she 

used “profane and threatening language.”

objected to the email, “stating that the 

electronic mail transmission is unauthenti-

cated and unsworn.” Id.

Based on the email giving the full names 

of two NMDOT employees, as sender and 

recipient, and identifying the subject as 

“Arriba Rd Crossing;” the court found suf-

ficient evidence to authenticate the email, 

where the County had not provided any 

evidence disputing authenticity.  The New 

Mexico district court relied on an Eleventh 

Circuit case and a District of Columbia 

district court case in making its ruling.

The first case was United States v. Sid-

diqui, 235 F.3d 1318, 1322–23 (11th Cir. 

2000) cert. denied, 533 U.S. 940, 121 S. 

Ct. 2573, 150 L.Ed.2d 737 (2001). 

Siddiqui considered the following to 

determine whether an electronic mail 

transmission was properly authenticated: 

(i) that the address of the electronic mail 

transmission was consistent with electronic 

mail transmissions the defendant previous-

ly sent; (ii) that the context of the electronic 

mail transmission “shows the author of the 

email to have been someone who would 

have known the very details of the defen-

dant’s conduct;” and (iii) that the electronic 

mail transmissions referred to the author 

using the defendant’s “nickname.”

The second case was United States v. 

Safavian, 435 F. Supp. 2d 36, 40–41 

(D.D.C. 2006). Safavian found that the 

electronic mail messages were properly 

authenticated where, among other things, 

“most of the email addresses themselves 

contain the name of the person connect-

ed to the address;” the emails “contain 
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Authentication. The prosecution 

presented testimony by the husband that 

the messages were “Fr:Jen”- which is the 

name he had for Mrs. Thompson on his cell 

phone contacts, and the messages con-

cluded with her phone number and digital 

nickname, both of which he recognized.

Thompson held that the foundation testi-

mony for authenticity was sufficient.  The 

court ruled that under Civil Rule 901, the 

proponent is required only to present evi-

dence “sufficient to supporting a finding” 

of authenticity.  The proponent is there-

fore required only to make a prima facie 

showing of authenticity.  The opponent’s 

challenge to authenticity would then likely 

go only to weight, not admissibility.

The Thompson court did not adopt 

Mrs. Thompson’s argument that it 

should establish special, more rigorous 

requirements for the authentication of text 

messages and e-mail. 

Social Networking From Page 6

People v. Chromik, 408 Ill.App.3d 1028, 

1048, 946 N.E.2d 1039, 1056, 349 Ill. Dec. 

543, 560 (Ill. App. 3 Dist.2011) followed 

Thompson in affirming the introduction 

into evidence of a transcription by the 

school principal of a student sexual assault 

victim’s reading of text messages from her 

cell phone.

Practical considerations (contributed by 

AAG Allison Croft)

 • Do not create a fake name account 

  or be deceptive of who you are or 

  who you represent.

 • Do not attempt an ex parte 

  contact through social media. 

  The Rules of Professional Conduct 

  prohibit “friending” or otherwise 

  interacting with judges you appear in 

  front of via social media. Be as aware 

  of the appearance of impropriety as 

  well as actual impropriety.

 • Take screen shots or otherwise 

  capture websites or social media 

  pages often because content can 

  change or be removed.

 • Check the following for any social 

  media sites for information that may 

  help or hinder your case: 

   o Plaintiff(s) 

   o Client(s) – named defendant 

   o Primary Witnesses 

   o Expert Witnesses 

   o Opposing counsel 

   o Jurors

 • You may wish to issue ROGs, 

  RFPs, or CR 34 requests for social 

  media information if it is not 

  publicly available.  However, most 

  courts will require specific relevance 

  and consider whether there is any 

  expectation of privacy.

 • Consider sending a preservation 

  notice to opposing counsel if a 

  plaintiff’s social media site is set to 

  not show information to the public.

 • Maintain professionalism at all times; 

  the Rules of Professional Conduct 

  follow you online.
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One of the other interesting things that 

happened to me during law school is that 

the states were trying to implement Gideon 

v. Wainwright, which said the states had 

to provide counsel for indigent people 

who had committed a felony.  Most states 

didn’t do that, except in capital cases.  As 

Georgia was making the transition from no 

representation to something, one of the 

first things done was to permit law stu-

dents, under the direction of a supervising 

attorney, to handle felony cases.  So, when 

I was a second and third year law student, 

I had felony cases assigned to me and that 

was unique.     

After law school you became a tri-

al attorney for the Land and Natural 

Resources Division of the US Depart-

ment of Justice.  You then joined the 

U.S. Attorney’s Office as Assistant U.S. 

Attorney for the Eastern District of 

Washington.  Is that what brought you to 

Spokane, Washington? 

I joined the Marine Corps my senior year in 

law school. I went to Quantico, Virginia but 

was discharged because of a knee injury 

I had suffered when I was playing high 

school football.  After that, I went to the 

Department of Justice in Washington D.C. 

and started there in March of 1969.  

I also started looking for jobs in the West.  

In the Department of Justice, they kept a 

sheet of openings and I found out there 

was an opening in Spokane and an open-

ing in Denver.  I interviewed for both of 

them and took the one in Spokane.  I had 

never been here before but I liked its proxi-

mately to the outdoors, so I came out.  

What drew you to the West Coast?  

I think in part because I had been uncom-

fortable in the South.  I mean, I love the 

South.  I loved growing up there, and I have 

family there, but the West was young.  The 

West was a place where who your father 

was, or your social background, it was not 

relevant to anything, and it just felt that 

way…undeveloped.  

I lived in a boarding house in Boise, Idaho 

and worked on a pipeline the first time 

I came out here, when I was in college.  

I had never been west of the state of 

Alabama.  And, I loved it.  I loved the 

rivers; I loved the open skies, and the long 

distances you can see.  In the South it is 

very covered with vegetation, and generally 

overcast.  You can’t see more than 200 

feet unless you are high-up.  But, out here, 

you can see forever.  I just loved it.  So, I 

decided I wanted to live out West. 

In 1972 you entered private 

practice.  What was the primary 

focus of your work? 

Well, kind of like you, you start doing one 

thing and it evolves.  The law firm I joined 

was a merger of an insurance defense firm 

and a construction firm which became 

Winston, Cashatt, Repsold, McNichols, 

Connelly &  Driscoll.  I began doing some 

insurance defense work but I also did 

criminal work.  And, I was the first person 

in the firm that did that because I had been 

an Assistant U.S. Attorney and so I had 

criminal work.  

I met Dan Sullivan who was a great plain-

tiff’s lawyer and I did some plaintiff’s work 

because at least, at that time, in Spokane 

people didn’t do just one thing.  At least 

most people didn’t.  So, I did criminal, civil 

defense, and civil plaintiff’s work.  

Was there a particular 

area you enjoyed most? 

I never felt like I would only do one kind of 

law.  I did a fair amount of criminal work.  

I represented people accused of crimes 

-- doctors accused of crimes, lawyers ac-

cused of crimes.  I represented some judg-

es.  I had an anti-trust case which went to 

the Supreme Court of the United States as 

a plaintiff’s case and argued that. 

I enjoyed my criminal practice the most.  I 

found that you really made a difference and 

the consequences of representing some-

body accused of a crime were permanent.  
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So, it was something that felt needed, and 

if you did a good job, you got a lot of job 

satisfaction. I think I was good at it.  You 

probably like something that it seems you 

are successful at.  

A lot of the criminal cases, I had, were just 

extremely interesting in different areas of 

law.  I would have a tax case which in-

volved a particular industry, like oil and gas, 

and to really ever understand the charges 

you had to understand that industry.  That 

might take months of field work, to go out 

and watch what was happening.  It was 

just fascinating.  

And, I have had a case with environmental 

crimes where you had to learn all about 

the application of pesticides.  How they 

were disposed of and how they were used.  

There were serious crimes alleging unlawful 

use, disposal, storage and transportation 

of hazardous waste. The cases might start 

off looking awful, but if you put time into 

it and do the footwork, the research, then 

you knew it was something you could 

defend.  All of it was very interesting to 

me; learning new areas of law, society, its 

businesses and activities and then how the 

law applied to it, I really enjoyed it.  

I have heard people who do medical 

malpractice cases say that if you want to 

defend an orthopedic surgeon, or brain 

surgeon, you really have to understand 

what they are doing.  You have to spend 

the time doing the research and talking to 

experts and thinking and dreaming about 

it and waking up in the middle of the night.  

Because if you don’t, how are you going to 

explain it to the jury?  How are you going to 

explain it to the judge, how are you going 

formulate your questions on cross-exam-

ination or direct?  You do have to spend 

the time, and all of that is fascinating.  

What made you decide 

to become a judge? 

I had been practicing law for twenty-four 

years and I had won a case at the U.S. 

Supreme Court.  I was a member of the 

American College of Trial Lawyers, had 

been President of the Washington State 

Trial Lawyer’s Association and Washington 

Criminal Defense Lawyers.  I was at a point 

where professionally I had accomplished 

what had been a challenge.  I had reached 

my professional goals.  

It is also a very stressful life that trial law-

yers lead.  A trial lawyer is always predator 

and prey at the same time; there is a con-

stant sense that someone is always trying 

to knock you off, or you are trying to knock 

someone else off.  It was a combination of 

those things that led me to look for some-

thing else that would still be challenging.  

So, I decided to run for Superior Court.  I 

put my name out, and no one ran against 

me and I was elected to the Superior Court 

in 1992.  

You have had the opportunity to serve 

on both the state and federal judicia-

ry.  What are the biggest differences 

between the two?

State courts are over-worked, underpaid, 

and they don’t have the resources they 

deserve.  They handle cases that are as im-

portant, or more important, than the ones 

I do as a federal judge.  But they don’t 

have law clerks.  They don’t have secretar-

ies.  Because of the volume of work, they 

rarely get briefs on important issues.  A lot 

of issues they will just decide on the oral 

presentation.  

Whereas, federal courts -- although it may 

change with this budget, it will change 

-- historically they have had law clerk help, 

your own judicial assistant, good library, 

caseload in order of magnitude that is less 

than in the state system.  When you have a 

problem, you have briefs and are given the 

time to digest the briefs and do your own 

research.  You have the resources to turn 
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out as good of product as your talents per-

mit you.  You have a schedule that you can 

predict what you are going to be doing.  

You have time to handle emergency mat-

ters because you are not always in court.  

In the state system if you finish by 11:00 

in the morning, there will be some kind of 

family law something that they want you 

to take at 11:30 if you have time.  That is 

where the real work of the law is done, in 

Superior Court.  That’s where the law and 

people intersect the most.  

My court gets a lot of glory and is looked at 

as prestigious, and it is.  But I believe the 

reason is not because we do as important 

work as the state courts but rather be-

cause we are the only people in the world 

who can tell the United States Govern-

ment, “no.”  

But, the day to day work; the people who 

are affecting families, babies, and the lives 

of people are the prosecutors and public 

defenders, and judges. I was proud to be a 

state court judge.  I have as much, or more, 

respect for those people as I do for my 

peers on the federal court.  Not because 

my peers are less capable, but we just do 

not have the challenges to doing a good 

job that judges, prosecutors and defense 

lawyers do at the state level.  

What were your greatest accomplish-

ments as Chief Judge?  Your greatest 

regrets? 

During my tenure as Chief Judge we start-

ed a drug court.  It was resisted by the Jus-

tice Department but we started it anyway.  

We also implemented the Judicial Institute 

for Teachers, a program for high school 

teachers where they come to federal court 

and we provide education about the Con-

stitution and the court system.  

We found that the average juror knew 

very little about the justice system and the 

Constitution.  We had been interfacing with 

local schools where they could send their 

students to federal court and we would 

provide information, but we thought if we 

could reach the teachers, we would be 

impacting more participants because every 

teacher represents an entire classroom.   

One last question.  If you had not 

entered the legal profession, what do 

you think you would be or would have 

become?

Unhappy, I think I would have been un-

happy.  I love the practice of law.  I came 

from a background where you worked 

hard.  I worked growing up, through high 

school and college.  I knew what it was to 

do physically hard work.  I could always 

tell you what the time was, because I 

knew when my next break was going to 

be because the work I grew up doing was 

physically demanding.  But, when I found 

the law I didn’t want to stop. 
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The Washington State Supreme Court 

was rather brutal to the defense bar in 

2011 -- from limiting the application of the 

Frye standard in civil cases to determining 

that employer liability exists even when 

a worker completely ignores employer 

rules and consequently injures a third 

party.  The following are summaries of five 

cases, some of which have enjoyed closer 

scrutiny by others in earlier editions of the 

Defense News.  

Anderson v. Azko Nobel Coatings, Inc.,  

172 Wn.2d 593 (2011) 

Most jurisdictions apply the Daubert test 

when determining the admissibility of ex-

pert testimony addressing novel scientific 

evidence, allowing such testimony if the 

reasoning or methodology is scientifically 

valid and can be applied to the facts of 

the case.  Daubert v. Merrell Dow Pharm., 

Inc., 509 U.S. 579, 588, 113 S. Ct. 2786 

(1993).  However, Washington Courts have 

held to the Frye standard, requiring that 

expert testimony be admitted when the 

testimony is deduced from a well-rec-

ognized principle or discovery that has 

gained general acceptance in the rele-

vant scientific/expert community.  Frye 

v. United States, 52 App. D.C. 46, 293 F. 

1013 (1923).  In Anderson, the Washington 

Courts clarified when the Frye standard 

applies.  

Ms. Anderson was exposed to paint 

fumes on the job while pregnant. She 

gave birth in 2000, and by 2003, it was 

clear that her child suffered from both 

motor and cognitive abnormalities. Her 

physicians opined that her exposure to 

paint fumes was the cause of the abnor-

malities. The Court was asked to ad-

dress the admissibility of testimony by a 

researcher. This researcher  conducted a 

single study of 125 women who were ex-

posed to organic solvents while pregnant, 

and determined that there was a statistical 

correlation between the exposure and 

abnormalities of the child because 10.4% 

Defense Smackdowns
of children who were exposed in utero 

developed malformations.  His testimony 

was offered not to establish correlation, 

but causation between exposure and the 

development of the malformations. 

The Court held a lack of general consen-

sus and statistical support was not fatal to 

the causation opinion.  Rather, the Court 

explained that medical expert testimony 

must be based upon a reasonable degree 

of medical certainty.  Therefore, the Court 

stated, the Frye test was not implicat-

ed if the theory and methodology relied 

upon and used by the expert to reach an 

opinion on causation is generally accept-

ed by the relevant scientific community.  

Furthermore, the Court explained that 

the Frye test is only implicated where the 

opinion offered is based upon novel sci-

ence, and applies where either the theory 

and technique, or method of arriving at 

the data relied upon, is so novel that it is 

not generally accepted by the relevant 

scientific community.  

By Erin Sullivan-Byorick

Continued on Page 14
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In cases where future economic losses of individuals are 

claimed, the values of those losses are required to be present-

ed at present cash value.1  Washington Pattern Jury Instruction 

34.02 defines present cash value as:

 The sum of money needed now which, if invested at a 

 reasonable rate of return, would equal the amount of loss at 

 the time in the future when [the expenses must be paid] [or] 

 [the earnings would have been received] [or] [the benefits 

 would have been received].

 The rate of interest to be applied in determining present 

 cash value should be that rate which in your judgment is 

 reasonable under all the circumstances. In this regard, you 

 should take into consideration the prevailing rates of interest 

 in the area that can reasonably be expected from safe 

 investments that a person of ordinary prudence, but without 

 particular financial experience or skill, can make in this 

 locality.2

The jury instructions identify that the reasonable rate of return 

should consider the prevailing rates of interest in the area that can 

reasonably be expected from safe investments.  The reasonable 

rate of return is not the Net Discount Rate.  The Net Discount 

Rate is a method for combining the earnings growth rate with the 

reasonable rate of return for discounting to present value.3

However, as the court stated in Doca v Marina Mercante 

Nicaraguense, S.A., 634 F.2d 30, 39 (2d Cir. 1980), “The average 

accident trial should not be converted into a graduate seminar 

on economic forecasting.” In this spirit, I write to help clarify the 

Net Discount Rate.4 

The Key Variables in Present Value: 

In Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523 (1983), 

Justice Stevens explained that arriving at present value is actual-

ly a rather simple process:

 Thus, although the notion of a damages award representing 

 the present value of a lost stream of earnings in an inflation 

 free economy rests on some fairly sophisticated economic 

 concepts, the two elements that determine its calculation 

 can be stated fairly easily. They are: (1) the amount that the 

 employee would have earned during each year that he could 

 have been expected to work after the injury; and (2) the 

 appropriate discount rate, reflecting the safest available 

 investment. The trier of fact should apply the discount rate 

 to each of the estimated installments in the lost stream of 

 income, and then add up the discounted installments to 

 determine the total award.

Justice Stevens continued, “ours is not an inflation-free 

economy.”  

Net Discount Rate: What is it?
Historically, many courts believed that predictions of inflation 

were unreliably speculative; however, they did allow the use 

of market interest rates for present value discounting.  It is 

accepted that market rates include anticipated price inflation.  

This was to the detriment of the plaintiff’s wish for a large 

award; however, it was justified by the courts by the relatively 

low rates of inflation at the time of the decision.  

Pfiefer was different.  It involved an injury that occurred in 1979 

and was heard by the Court in 1983.  The inflation rates had 

jumped into double digits in 1979 and stayed there through 

1981 (11.3%, 13.5% and 10.3% respectively).5 Justice Stevens 

stated, “There is now a consensus among courts that the prior 

inequity can no longer be tolerated.”6 However, despite 

requests by the litigants and amici, the Court refused to 

mandate just one method of determining the earnings growth 

rate and rate of return.  It considered three:

Lost Earnings and Earnings Growth Rate: 

Future lost earnings are generally based on the injured party’s 

annual wage at the time of injury less potential replacement 

wages.  Lost fringe benefits are typically added to the lost 

wages.  Most experts would agree that a worker’s wages 

typically increase over time.  This growth could be due to 

individual factors, such as promotions, or societal forces, 

such as inflation and productivity growth (the Pfeifer Court 

agreed with this assumption).

Many economic experts utilize an earnings growth rate.7 

This rate is a compound rate8 at which the economic expert 

believes the wages of the injured party would increase over 

the future damage period.  Some experts utilize the “average 

weekly earnings for private nonagricultural and non supervisory 

workers” published by the Bureau of Labor Statistics (BLS).  

Others may reference Total Compensation series of the 

Employer Cost Index, also published by BLS.  Other sources 

are also available.  The information used and the historical 

length of time averaged from the data will vary by expert.  

The Reasonable Rate of Return in Present Value: 

The Washington State Civil Jury Instruction states that the 

reasonable rate of return should consider the prevailing rates of 

interest in the area that can reasonably be expected from safe 

investments.9  Many economic experts refer to this as the “best 

and safest rate” (which is terminology from the decision of 

Chesapeake & Ohio Ry. Co. v. Kelly, 241 U.S. 485 (1916).  Most 

economic experts agree that U.S. Government securities meet 

the “best and safest rate” test.  Also, some economic experts 

believe that corporate AAA bonds and municipal bonds also 

meet the “best and safest rate” test.  There is disagreement, 

Continued on Next Page
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however, whether long-term or short-term 

rates should be used. 

Even though the universe of “best and 

safest rates” is limited, an additional area 

of disagreement is whether to use current 

rates of the long-term or short-term secu-

rities, or to use a historical average of the 

rates for the securities.

Net Discount Rate: 

In personal injury and wrongful death 

damages, many present value calcula-

tions utilize a Net Discount Rate which 

is a method for combining the earnings 

growth rate with the reasonable rate of 

return for discounting to present value.  It 

is a geometric difference between the rate 

of return and the earnings growth rate, 

according to this formula10 : 

The economic expert then uses this rate 

in place of the rate of return in the present 

value formula to calculate present value.  

In applying the present value, economic 

experts do not generally add any growth 

to the lost earnings on an annual basis 

because this is done in one step with the 

Net Discount Rate.

Several academic economists perform 

a survey of methods used by Forensic 

Economists every few years and publish 

their findings in the Journal of Forensic 

Economics.  The most recent survey was 

performed in 2009.  Regarding Net Dis-

count Rates, the survey found that most 

forensic economists are using between 

1.00% and 2.19% (based on the inter-

quartile range) for the net discount rate for 

a 30-year loss projection.  The responses 

varied between -2.00% and 7.66% based 

on 171 usable responses.11   

In summary, the Net Discount Rate takes 

into account the earnings growth rate 

and the rate of return.  The higher the Net 

Discount Rate the lower the present value 

and the lower the damages.  Alternatively 

the lower the Net Discount Rate, the high-

er the present value and the higher the 

damage award. The U.S. Supreme Court 

declined to select one method over anoth-

er in determining the earnings growth rate 

and rate of return.  Ultimately, as Justice 

Stevens gently stated, we cannot “embark 

on a search for ‘delusive exactness.’  It is 

perfectly obvious that the most detailed 

inquiry can at best produce an approxi-

mate result.”12 

Patrick DeLangis, CPA/CFF, CFE, CFFA 

is a Director at Ueltzen & Company LLP, 

a forensic accounting firm specializing in 

investigative accounting and measurement 

of damages.  During his eighteen years 

in forensic accounting, Patrick has been 

involved in hundreds of engagements 

involving the evaluation and quantification 

of damages.  He has testified in 

depositions, mediations, arbitrations, 

and trials. He can be reached at 

pdelangis@ueltzen.com or 206.437.8577.

1  E.g., Kellerher v. Porter, 29 Wn.2d 650, 189 

P.2d 223 (1948) and Chesapeake & Ohio Ry. 

Co. v. Kelly, 241 U.S. 485 (1916).

2 Washington Supreme Court Committee on 

Jury Instructions (2009).

3 Martin, 2010, pp. 12-22.

4 Present Value and discount rates are complex 

topics impacted by the facts and circumstanc-

es of each case.  There are other methods of 

dealing with present value not discussed in this 

article which may be more appropriate for a 

particular set of facts.  The quotes presented 

are not intended to imply that they are appli-

cable to all cases; they are provided merely for 

perspective.

5 (U. S. Bureau Labor Statistics, 2010) Con-

sumer Price Index, All Urban Consumers,  Not 

Seasonally Adjusted.

6 Jones & Laughlin Steel Corp. v. Pfeifer, 462 

U.S. 523 (1983).

Discount From Page 12

7 For purposes of this article, I assume a con-

stant growth rate is being utilized.  In practice, 

this may not be appropriate due to factors such 

as age.

8 Compounding of the rate occurs when 

earnings are reinvested and generate additional 

earnings.  For earnings growth rates, this is 

generally done on an annual basis.

9 This Washington rule primarily arises from the 

opinion in Kellerher v. Porter, 29 Wn.2d 650, 

189 P.2d 223 (1948).   Kellerher v Porter refer-

ences the ruling in cases arising from Federal 

Employers’ Liability Act in the Chesapeake & 

Ohio Ry. Co. v. Kelly, 241 U.S. 485 (1916) as 

being sound and just.  In Chesapeake  & Ohio 

Ry. Co. v. Kelly, the U.S. Supreme Court states:

 But, as a rule, and in all cases where it is  

 reasonable to suppose that interest may 

 safely be earned upon the amount that 

 is awarded, the ascertained future benefits 

 ought to be discounted in the making up of 

 the award….

 …it is evident that the compensation should 

 be awarded upon a basis that does not call 

 upon the beneficiaries to exercise such skill, 

 for where this is necessarily employed, the 

 interest return is in part earned by the 

 investor, rather than by the investment. 

 This, however, is a matter that ordinarily may 

 be adjusted by scaling the rate of interest to 

 be adopted in computing the present value 

 of the future benefits, it being a matter of 

 common knowledge that, as a rule, the 

 best and safest investments, and those 

 which require the least care, yield only a 

 moderate return.

10 Ireland, Useful Definitions for Forensic 

Economists, 2010.

11 Brookshire, Luthy & Slesnik, 2009. 

12 Jones & Laughlin Steel Corp. v. Pfeifer, 

462 U.S. 523 (1983).

- 1

Net Discount Rate = 

(1+ Rate of Return) 

(1+ Earnings Growth Rate)
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Johnson V. Chevron, Inc.,159 Wn. App. 18 (2010), review 

denied, 171 Wn.2d 1020 (April 2011) 

The Supreme Court denied review to this case from Division I 

wherein the  Court of Appeals held that the 2007 amendments 

to the Washington Law Against Discrimination, RCW 49.60 

requires employers to determine whether an impairment has 

a “substantially limiting effect” upon the ability to perform the 

job, rendering the accommodation reasonably necessary, or 

whether doing the job without the accommodation would like-

ly aggravate the impairment to the point of being substantially 

limiting.  Under Johnson, employers may face a discrimination 

suit for failure to accommodate when a doctor recommends 

an accommodation, but does not state that the accommoda-

tion is “medically necessary.” 

Mr. Johnson, filed suit for discrimination on the basis of race 

and disability.  He had multiple industrial injuries to his low 

back, and although his physician deemed 

he could return to full duty without restric-

tion, his supervisors questioned whether he 

should return due to concerns of re-injury 

or aggravation.  Johnson became aware of 

a tool that he thought could assist him and 

developed a modified version.  He obtained 

his physician’s support for using the tool, 

however, the physician did not require its 

use and he was told by his employer that 

he could not use it without a determination 

of its safety.  Chevron ultimately deemed 

the tool posed a greater risk to healthy 

workers and prohibited its use.

Johnson returned to the job, did not use the tool, and had 

another industrial injury.  He was evaluated by a vocational 

counselor and deemed incapable of returning to the job of 

injury, but did have transferable skills for another position.  He 

obtained a job with another employer at a lighter capacity, and 

was allowed to use the ergonomic hand tool.  He experienced 

no further injuries. 

The Court reasoned that “medically necessary” was the 

inappropriate standard to determine whether an accommo-

dation was reasonably necessary.  Instead, the employer was 

required to determine whether Mr. Johnson’s physical limita-

tions were substantially affecting his ability to perform the job 

so that accommodation was necessary, or whether doing the 

job without the accommodation was likely to aggravate the 

impairment so that it became substantially limiting.  

Unruh v. Cachiotti, 172 Wn. 2d 98, 257 P. 3d 631 (2011) 

Plaintiffs who were minors when subjected to medical mal-

practice may be able to benefit from two versions of statutes 

establishing the statutes of limitations.  The Court held that 

statutes authorizing the tolling of the statute of limitations in 

medical malpractice cases do not operate as exclusive tolling 

provisions, and instead operate successively.  Additionally, any 

new limitations effected by a statutory change begin to run on 

a claim effective the date the statute goes into effect, or when 

the action is first affected by the statute.  

Unruh was 9 years old when she began treatment with Ca-

chiotti for a severe underbite in 1995.  She received braces, 

but her permanent teeth never formed as the roots were 

resorbed, or dissolved back into the body.  The braces were 

removed in August 1999.  She required implantation surgery.  

Her parents later learned that braces left on baby teeth for too 

long could cause the destruction of perma-

nent teeth buds.  She turned 18 on Janu-

ary 3, 2004.   A notice of intent to sue was 

filed on November 16, 2006.  She turned 

21 on January 3, 2007, and a request for 

mediation under RCW 7.70.110 was sent 

on January 12, 2007.  Unruh filed her negli-

gence suit on September 27, 2007. 

In 2006 (effective June 7, 2007), the legis-

lature made changes to RCW 4.16.350(3), 

which sets the statute of limitations in 

medical malpractice cases to three years 

and a one year discovery period, to include 

an eight-year statute of repose.  The legis-

lature also amended RCW 4.16.190 to eliminate tolling of the 

statute for minors in medical malpractice cases.  

In this case, because Unruh was no longer a minor when the 

amendments to RCW 4.16.350(3) and RCW 4.16.190 went into 

effect, the changes in the statute of limitations had no effect 

on her claim, therefore she was entitled to the tolling of her 

claim until she reached the age of majority in January 2004.  

Additionally, as the statute did not take effect until June 2007, 

the eight year statute of repose would not expire until June 

2014.  In reviewing the multiple statutes allowing for tolling 

of the statute of limitations, the Court reasoned that because 

the legislature was silent on the prohibition against tolling by 

multiple statutes, no such limitation existed, and that any such 

limitation would undermine the applicability of other statutes. 

An employer is 
vicariously responsible 

for the actions of 
its worker even if 
a worker willfully 
ignores or violates 
the policies and 

procedures.  

Smackdowns From Page 11
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The subject of “diversity” often raises 

strong and varied responses.  Some im-

mediately embrace the topic, believing it 

is the “right thing to do.” Others resist the 

idea of “diversity for diversity sake” out of 

survival instinct, fearing reverse discrimi-

nation and jeopardy to one’s job or career 

track.  All will agree diversity is a delicate 

topic, requiring a tightrope walk between 

equal respect and patronization, balanced 

consideration and affirmative action.  This 

article approaches diversity as a result of 

global migration, cultural evolution and 

societal reality.  This article also suggests 

that making a commitment to diversity has 

become an imperative for attracting and 

retaining the best employees and meeting 

the needs of an increasingly multicultural 

consumer base.  In plain terms, diversity 

is a business issue.

Through that lens, diversity may be 

viewed as a process focused on creating 

a work environment that enables em-

ployees and owners alike (i.e. associates 

and partners) to realize their full potential 

and that of the firm while in pursuit of 

firm objectives.  In order to consider the 

topic objectively, we must first agree that 

recognizing diversity is not guilt-based 

affirmative action, not just for women 

and people of color, and not a short-term 

project.  Rather, immigration, emigration, 

ease of travel and access to information 

has made diversity a business issue be-

cause the marketplace has become global 

and, as a result, traditional demographics 

have changed.  That global marketplace 

demands skills that can only be devel-

oped through exposure to widely diverse 

people, culture, ideas and viewpoints.  

Customer and employee demographics 

have changed and will continue to do 

so.  The talent pool of attorneys is more 

diverse than ever.  Women and minori-

ties now represent more than 50% of 

law school graduating classes.  Most 

Fortune 500 companies have developed 

Why Diversity Matters
diversity strategies to better relate to their 

diversified customer base and appeal to 

potential customers.  As clients, these 

companies are placing expectations on 

their representative law firms to mirror 

those efforts in their firm philosophies 

and make-up.  As such, the changing 

demands of the global marketplace have 

forged a link between workplace diversity 

and business profitability.  

Evidence of this is seen when companies 

with successful diversity strategies are 

rated as Top Places to Work.  Many of 

these companies have made conscious 

efforts to emphasize effective internal and 

external communications; improve hiring, 

performance management and com-

pensation policies; create flexible work 

arrangements; and institute substantive 

mentoring programs – all with an eye to-

ward expanding their diversity.  In order to 

maintain and grow, and even to survive in 

the marketplace, companies are embrac-

ing diversity not as an altruistic fad, but 

as a real business imperative.  Law firms 

have and will be expected to follow suit, 

and arguably, those firms that acknowl-

edge and respond to the need for change 

will be the firms that survive and thrive as 

technology evolves and the world melting 

pot continues to simmer.

Assuming the premise is accurate, how do 

we as lawyers and law firms “make that 

change?” A firm begins the process by 

developing an understanding of the orga-

nization’s culture, composition and hiring 

qualifications.  This does not mean taking 

down the faded, sepia-toned photos of 

the founding partners from the turn-of-

the-century.  The culture existing among 

the founding partners and upon which the 

firm was created has intrinsic and endur-

ing value.  However, we must recognize 

that many of the “norms” existing at that 

time are not the norms now.  A firm must 

take an honest look at its practices and 

evaluate how well those practices:

 • Encourage and value differences – 

  physical, cultural, intellectual, 

  religious, etc.

 • Recognize and distinguish 

  between business requirements 

  and business preferences, traditions 

  and conveniences.

 • Judge and reward performance based 

  upon exhibited skills, knowledge and 

  abilities.

Once outdated or ineffective practices are 

identified, change must initiate from the 

top with a visible commitment from senior 

leaders to open those ranks to qualified, 

diverse candidates and to balance the 

score cards by considering factors per-

haps not previously taken into account. 

A firm must implement an infrastructure to 

support and implement actions.  Account-

ability measures must be put in place 

to link action to profit drivers.  Finally, 

because change is not made quickly or 

easily, firm leaders must be willing to 

make a long-term commitment to diver-

sity.  Ultimately, “firm culture” is what firm 

culture does.

The process should include conducting 

a cultural assessment.  How is “success” 

defined at the firm?  Examine titles and 

partnerships tracks and their impact on 

attorney productivity.  Compare recruit-

ment, retention and partnership promo-

tions for women and people of color.  Use 

surveys, interviews and focus groups to 

identify barriers for women and people of 

color.  Conduct exit interviews to under-

stand drivers of satisfaction and turn-

over.  The information gained through the 

assessment can then be used to improve 

human resource processes in the areas of 

performance management, compensation, 

partnership review, flexible work arrange-

ments and mentoring programs – all with 

the ultimate goal of making the firm an 

attractive option for diverse candidates 

and diverse clients.

By Matt Wojcik and Marcella Fleming Reed
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Since its inception, the Washington De-

fense Trial Lawyers has been defined by 

the character of its membership and the 

strength of its values.  If we are to survive 

and thrive as an organization, those 

values must continue to evolve to recog-

nize the changing demographics of future 

attorneys and expectations of clients.  

As such, the WDTL (through its Board of 

Trustees and Strategic Planning Commit-

tee) has developed a Diversity Statement 

and Diversity Strategies, defining our 

commitment to diversity:

STATEMENT ON DIVERSITY 

WDTL is committed to promoting diver-

sity and inclusivity in its membership and 

leadership.  This commitment furthers 

WDTL’s mission to promote justice and 

balance in civil courts.

DIVERSITY STRATEGIES 

WDTL Board: 

 • Participate annually in presentation/ 

  workshop on diversity

 • Invite minority bar association leaders 

  to judicial reception

WDTL President: 

 • Attend at least one meeting/function 

  of a state/local minority bar 

  association annually

 • Write one President’s column annually 

  on WDTL’s continuing efforts to 

  improve diversity of membership

WDTL President-Elect: 

 • Attend at least one meeting/function 

  of a state/local minority bar 

  association annually

 • Coordinate social event with minority 

  bar association leaders

WDTL Executive Director: 

 • Participate annually in presentation/ 

  workshop on diversity

 • Attend at least one meeting/function 

  of a state/local minority bar 

  association quarterly

 • Address complaints by members 

  and staff concerning diversity 

  discrimination and report to 

  Executive Committee

 • Prepare membership survey (to include 

  questions regarding firm diversity) and 

  report results to Board

 • Maintain statistics regarding diversity 

  of membership and report annually to 

  Board on diversity efforts

 • Invite minority bar association leaders 

  to annual Seattle Judicial reception

WDTL Nominations: 

 • Make diversity in board membership 

  a top priority

 • Make diversity in leadership structure 

  a top priority

As your organization and the represen-

tative voice of the civil defense bar in 

Washington, we want our culture to be de-

fined by the character of its membership 

and the strength of its values, as well as 

the diversity of its people.  We have made 

a long-term commitment, building on 50 

years of history, advocacy and camara-

derie.  Translating that commitment to 

action, we will remain strong, continue 

to grow and continue to provide relevant 

input to the larger legal and legislative 

community for the next 50 years. 

Matt Wojick is a defense attorney with 

Mullin Law Group and Past-President 

of WDTL.  He can be reached at 

MWojcik@mullinlawgroup.com.

Among other services, Marcella 

Fleming Reed, J.D., M. Ed., SPHR, 

GPHR, provides human resource and 

employment law advice to employers, 

conducts management training, 

and investigates EEO and ethics 

complaints. Learn more about her 

at www.mfrlawgroup.com.



Autumn 2012 17

One month later, on June 6, 2007, and 

only five days before the statute of lim-

itations, he sent both Swedish and HRN 

a 2-sentence letter notifying of his intent 

to bring suit within 90 days under RCW 

7.70.100,  and a good faith request for 

mediation under RCW 7.7.110.  Without 

any attempts at mediation, he filed suit 

3 months later on September 17, 2007, 

along with certification from an anesthesi-

ologist asserting that the staff at Swedish 

may not have acted within the accepted 

standard of care.  

The Court held that dismissal under CR 

41(a) rendered the previous proceedings a 

nullity, allowing the plaintiff to pursue the 

present suit as if the prior action had nev-

er occurred. Additionally, it held that the 

failure to actually commence mediation 

did not constitute evidence of a failure to 

exercise good faith, under RCW 7.7.110 

as the statute does not define good faith, 

and good faith is a state of mind indicat-

ing honesty and lawfulness of purpose.  

The Court referred to a declaration of 

prior counsel, stating that the declaration 

reflected a belief that Mr. Morris had a 

good case, and that defendants provided 

no evidence to demonstrate dishonesty 

or unlawfulness in purpose in sending the 

request for mediation.

Rahman v. State, 170 Wn.2d 810 (2011)

An employer is vicariously responsible for 

the actions of its worker even if a worker 

willfully ignores or violates the policies and 

procedures.  

Rahman was accompanying her husband, 

who worked for the Department of Ecolo-

gy.  He was required to travel, and despite 

specifically being advised that employer 

vehicles were to be used solely by work-

ers for department business, he ignored 

the rules and allowed his wife to accom-

pany him on one of his business trips. 

 The husband’s negligence caused 

a motor vehicle accident, and Rahman 

was injured. 

The Court held that where the 

employee is combining personal and 

business functions, the employer will 

be held responsible unless it clearly 

appears that the employee could not 

have been directly or indirectly serving his 

employer.  The Court reasoned the very 

fact that the employer is in a position to 

impose workplace rules and standards 

justifies vicarious liability, even where the 

employee acts in a forbidden way.  The 

Court explained that if a worker is outside 

the scope of employment whenever he 

disobeys orders from his employer, the 

doctrine of respondeat superior would 

be moot as the employer could always 

instruct the worker to use ordinary care 

under all circumstances, and the worker’s 

negligence would always be contrary to 

such an order.  

Erin Sullivan-Byorick represents 

self-insured and state fund employers, 

providing advice and representation 

concerning Worker’s Compensation and 

Industrial Insurance matters.  She can be 

reached at esullivan-byorick@vjglaw.com.

The Court then calculated the statute of 

limitations for Unruh, determining that 

because of the tolling provision for minors 

under the prior statute, the statute of 

limitations immediately tolled until Unruh 

turned 18, on January 3, 2004.  As she 

filed her intent to sue on November 16, 

2006, the statute of limitations was tolled 

an additional 90 days, until February 2007.  

On January 12, 2007, she filed a request 

for mediation under RCW 7.70.110, which 

again tolled the statute of limitations an 

additional year, until January 2008.  Be-

cause she filed her suit on September 27, 

2007, her suit was timely.  

Morris v. Swedish Health Services and 

HRN Services, 148 Wn. App. 771 (2009), 

review denied, 170 Wash.2d 1024 (2010)

The Supreme Court denied review to 

this Division I case wherein the Court of 

Appeals determined that even though a 

plaintiff dismisses his action under CR 

41(a), such a dismissal does not bar the 

plaintiff from tolling the statue of limita-

tions for an additional year by merely filing 

a request for mediation without actually 

attempting to mediate.   

Mr. Morris underwent spinal surgery on 

June 11, 2004.  He developed a hemato-

ma at the surgical site, which required a 

second surgery to remove. He filed a suit 

against Swedish and HRN for medical 

malpractice related to post-surgical 

care, asserting that a three hour delay in 

obtaining an MRI contributed to a total 

7 hour delay in undergoing the second 

procedure.  Morris alleged the delay con-

tributed to injuries including diminished 

reflexes, weakness, and difficulty with 

standing and walking.  During depositions, 

his only medical witness failed to support 

his assertions.  One day before HRN filed 

its motion for summary judgment, Morris 

dismissed his lawsuit without prejudice. 

Smackdowns From Page 14
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Don’t Be This Lawyer...
Words of wisdom from Judge Robert Als-

dorf (ret.) when he was on the bench:

“… I also, given the nature of some of the 

submittals in recent months and the end 

of this year, want to see if we can set a 

different tone.  I think it’s very important 

that we do so.  And let me do this by tell-

ing you about a motion for reconsideration 

that I had just two weeks ago in a different 

case, a very sizable case with significant 

issues.

“I had issued a ruling seen by one side 

as having a very harsh impact, and that 

was accurate.  It did have a harsh impact.  

There are times that judges have to issue 

such decisions.

“The motion for reconsideration was well 

phrased.  I called for oral arguments.  

And when the attorney came in to make 

his argument, he started out by saying, 

‘Judge, I apologize.’  I looked at him and I 

said, ‘For what?’ And he said ‘I apologize 

for muddying the water.’  He said, ‘In my 

original brief, I am afraid I didn’t make the 

facts clear.’  So, I responded, ‘You don’t 

need to apologize. The mud may be up 

here,’ and I gestured to my own head.

“Now, it may well be that he didn’t, for 

a minute, believe that he had muddied 

anything.  And it may well be that I didn’t 

think I was confused.  But, that didn’t 

matter.  That type of approach to the 

issues that we all struggled with, allowed 

us to then go forward to address the law 

and the facts of the case, to do so jointly, 

to proceed to a fair and clear resolution of 

the issues raised. 

“I am going to ask that all of us do the 

same here. I am not asking for apologies.  

But, I am asking that there be no fur-

ther ad hominem remarks, no gratuitous 

insults.  Let’s discuss the matter on the 

merits.”
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2012 Annual Meeting, 
July 19-22, 2012, Skamania Resort

Jay Jenkins (T-scan) & Don 

Schellberg (MKA), WDTL core 

sponsors get in the spirit of 

the President’s Party Theme – 

Pirates of the Columbia

Stephanie Croll (Keating Bucklin & McCormack) and 

Jim Macpherson (Kopta & Macpherson) ham it up for 

the camera at the before dinner drinks hour.

Andy (Keating Bucklin & McCormack) & Lori Cooley 

enjoy the outdoor reception before the Award’s dinner
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Defense Attorney of the Year (we had a tie)

Daniel J. Mullin of the Mullin Law Group was one recipient of 

this honor.  He is relentless in his efforts to give his clients the 

best possible defense and to prepare for every twist and turn a 

case may take.  More often than not, he is the one who turns off 

the lights in the office, long after the janitor has gone home.

Although a courtroom warrior in the best sense, he is also a 

“chessmaster”.  As good as he is at crafting the argument and 

fighting the fight, he is even better at choosing his battles.  He 

is remarkably non-confrontational on the little things, will always 

grant a reasonable extension of time, and commonly ends up 

becoming friends with opposing counsel by the end of a case.

Colleen Barrett of Barrett & Worden was also honored witih this 

award.  We all know her as straight-forward, fair, and trust-

worthy.  The Plaintiff’s bar recognizes this too and frequently 

praises her as a tough litigator who remains a pleasure to work 

against because of these attributes.  Colleen also offers her 

leadership skills and mentoring to her office, colleagues, and 

members of the WDTL.  She is an asset to our organization, 

and regular contributor to the WDTL list-serve and attendee at 

WDTL events.  

The praise doesn’t stop with her clients.  It is noted that Colleen 

makes everyone she comes into contact with both profession-

ally and outside the office feel comfortable and confident that 

they have her full attention.   She always goes the extra mile to 

make sure her clients feel appreciated and that they receive the 

best representation available.

Both Dan and Colleen are truly deserving of this honor.  

Washington Defense Trial Lawyers Presents 
Awards at Seattle Judicial Reception

Defense Associate of the Year - 

Adam Rosenberg of Keating Bucklin & McCormack was 

honored for his many stellar attributes.  He is hard working, 

diligent, kind, funny and conscientious, and as his nominator 

explained, “his writing will knock your socks off.”  Adam is 

an unassuming gentleman who can turn on stellar advocacy 

without resorting to personal attacks against the opposing 

party or their counsel.  His critical thinking and briefing not only 

persuades judges, but often has created inquires from opposing 

counsel about hiring away from his firm. He has been described 

as extremely ethical and gives 100% to both his professional 

and personal life.  He also serves on the WDTL board of 

trustees and chair WDTL’s Practice Development Committee.

Continued on Next Page
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Betts Patterson & Mines led the WDTL pack for the 

4th year supporting the back-to-school drive 

to benefit Treehouse for Kids.

Other firms supporting the cause 
at the annual drive were:

Martens + Associates | P.S.  
JAMS  
Washington Defense Trial Lawyers

Treehouse for Kids Benefit

Plaintiff’s Attorney of the Year

Steve Lingenbrink of Linkenbrink Law was awarded Plaintiff’s 

Attorney of the Year.  He has been recognized as a pleasant, 

professional, and credible litigator who is also smart and 

appropriately tenacious for his clients.  While the nominator 

has enjoyed working alongside Steve on their mutual cases, 

he was first struck by Steve’s generosity and kindness when a 

former Safeco house counsel passed away and Steve led the 

effort to collect donations to establish the Cass Preston Support 

Fund.  Though he is from the other side of the bar, Steve 

continues to maintain a strong working relationship with the 

WDTL, and we appreciate his contributions.

WDTL Awards From Page 20
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WDTL Events Calendar for 2012-2013 
(register online at www.wdtl.org)

November 
27 Managing Partner’s Breakfast 
 Tulio by Hotel Vintage Park

December 
6 Ethics Hour 
 5th Floor Conference Room

7 Annual Tort Law Update 
 Schwabe Williamson & Wyatt

13 Government Liability CLE  
 Schwabe Williamson & Wyatt

January 
22 South Sound Judicial Dinner 
 Courtyard Marriott

(W – Simultaneous Webcast)

February 
26 Annual Construction Law Update 
 Washington Convention Center

March 
26 Joint WAIME/WDTL Seminar 
 Washington Convention & Trade Center 

April 
5 Annual Insurance Law Update 
 Washington Convention Center  

5 Annual Insurance Law Update - Webcast

July 
18-21 Joint Annual Convention with Texas Association 
 of Defense Counsel - Westin Whistler


