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A manufacturer must warn of hazards involved in the use of its products, but 
how far does that responsibility extend?  Suppose your client makes a widget, 
knowing the end user will add something to it that makes it dangerous; does 
your client have to warn about the hazards in the combined result?  What 
if the second product doesn’t actually make your client’s widget dangerous, 
but is simply dangerous on its own?  What if your client actually supplies the 
second, dangerous product with the original widget?  And if, when the danger-
ous product wears out, the end user replaces it, does your client have to warn 
about dangers in the replacement product, even if your client didn’t make 
or sell it?  In Simonetta v. Viad Corp. and Braaten v. Saberhagen Holdings, the 
Washington Supreme Court wrestled with these questions and concluded that 
your client is responsible only for warning about its own products, i.e., prod-
ucts it manufactured, sold, or otherwise supplied.  

At the heart of the story, Joseph Simonetta served in the U.S. Navy from 1954 
to 1974.  He was diagnosed with lung cancer in 2000.  His medical expert 
attributed the disease to asbestos exposure.  In his lawsuit, he alleged that from 
1958 to 1959, while serving as a fireman and machinist mate aboard the USS 
Saufley, he performed maintenance on a water distilling device known as an 
evaporator.  

The company that manufactured the evaporator did not manufacture or sell 
asbestos containing products.  But it knew that its evaporator needed to be 
insulated to function properly and it knew, or reasonably should have known, 
that the Navy would use asbestos containing insulation.  Mr. Simonetta sued 
the manufacturer’s successor company, Viad, alleging it had failed to warn him 
of the reasonably foreseeable dangers associated with its product, including 
inhalation of asbestos fibers during routine maintenance.

Vernon Braaten worked as a pipefitter on naval vessels from 1967 until 2002.  
His job involved the changing of gaskets and packing on pumps and valves.  In 
2003 he was diagnosed with mesothelioma, a fatal disease associated with as-
bestos.  He then filed suit against various manufacturers of pumps and valves.  

While the pumps and valves did not contain asbestos, there was evidence the 
manufacturers initially supplied them with packing and gaskets that contained 
asbestos.  However, because the packing and gaskets had to be changed regu-
larly, there was no evidence the gaskets and packing Mr. Braaten was exposed 

Simonetta Says Stop
By Aaron P. Riensche, Ogden Murphy Wallace
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to were the original products supplied by the pump and valve manufactur-
ers.  Like Mr. Simonetta, Mr. Braaten alleged that the equipment manufac-
turers should have warned him of the dangers associated with their products, 
including the danger of inhaling asbestos.

Because the alleged harms occurred prior to the 1981 Products Liability Act, 
the trial court analyzed the liability question under the common law doc-
trines of negligence and strict liability.  The court dismissed both claims on 
summary judgment, on the ground that the defendants could not be liable 
for failing to warn of dangers in other entities’ products, under either theory.

Division 1 of the Court of Appeals reversed both cases.  See Simonetta v. 
Viad Corp., 137 Wn. App. 15, 151 P.3d 1019 (2007) linked with Braaten v. 
Saberhagen Holdings, 137 Wn. App. 32, 151 P.3d 1010 (2007).  For strict 
liability purposes, the Court found a potential defect in the fact that these 
products were designed to contain a hazardous substance, the hazardous sub-
stance was released during normal use of the products, and the manufactur-
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ers did not warn users about that danger.  Thus, a rational jury could find that 
the products were not reasonably safe when used as intended without adequate 
warnings.  As for negligence, following a similar analysis, the Court held that 
a jury could find the manufacturers knew or should have known exposure to 
asbestos was a hazard involved in the use of their products.

With a victory for the defendants at the trial court level, and for the plaintiffs 
on appeal, the case proceeded to the Supreme Court.  See Braaten v. Saberhagen 
Holdings, 165 Wn.2d 373, 198 P.3d 493 (2008); Simonetta v. Viad Corp., 165 
Wn.2d 341, 197 P.3d 127 (2008).  

Writing for the majority in Simonetta, Justice Charles Johnson began his analysis 
with a discussion of the distinction between negligence and strict liability, two 
doctrines that are often blurred in the failure to warn context.  In a negligence 
claim, he explained, the focus is on the manufacturer’s conduct.  Liability arises 
when the manufacturer fails to exercise ordinary care.  And under Restatement 
(Second) of Torts § 388, ordinary care includes the duty to warn of hazards in-
volved in the use of a product, of which the manufacturer is or should be aware.

The crux of Simonetta’s holding is that this duty is limited to persons within the 
chain of distribution of the hazardous product.  In this case, that was the asbes-
tos insulation, not Viad’s evaporator.  “Because Viad did not manufacture, sell, 
or supply the asbestos insulation, ... as a matter of law it had no duty to warn 
under § 388.”

In a strict liability claim, by comparison, the focus is not on the manufacturer’s 
conduct, but on its product.  Under Restatement (Second) of Torts § 402A, li-
ability arises when the lack of a warning renders a product unreasonably danger-
ous.  Thus, it is not a question of duty; rather, if the product was unreasonably 
dangerous without the missing warning, then the manufacturer is strictly liable 
for the harm it causes.
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The Plausibility Standard under Twombly and Ashcroft
By David M. Jacobson, Dorsey & Whitney LLP

In Ashcroft v. Iqbal, 129 S.Ct. 1937 
(2009), the U.S. Supreme Court put 
to rest any question about whether its 
decision in Bell Atlantic Corporation 
v. Twombly, 550 U.S. 544 (2007), 
established a new pleading standard 
under the Federal Rules of Civil 
Procedure, Rule 8(a).  When it was 
issued, the Twombly opinion raised 
eyebrows because of its dismissive 
discussion of the pleading standard in 
Conley v. Gibson, 355 U.S. 41 (1957), 
which had long controlled motions 
to dismiss brought under Rule 8(a).  
The decision suggested that Conley 
no longer governed 12(b)(6) motions.  
However, both the scope of applica-
tion of the Twombly standard, and the 
precise meaning of the “plausibility” 
test it set forth were left uncertain in 
the opinion, not least of all because 
the Court identified the issue pre-
sented in Twombly as the “question 
of what a plaintiff must plead in 
order to state a claim under § 1 of the 
Sherman Act.”  Twombly, 550 U.S. 
at 554.  Many courts concluded that 
Twombly was only applicable to an-
titrust claims.  In Ashcroft, the Court 
made clear that Twombly applies in 
“all civil actions,” and it revisited and 
arguably heightened the plausibility 
standard.  Ashcroft, 129 S.Ct. at 1953.    

In retiring the Conley test, the 
Supreme Court replaces an essen-
tially negative test with an affirmative 
standard.  The general ineffective-
ness of motions to dismiss and the 
permissiveness of Rule 8(a) pleadings 
resulted, not from “notice pleading” 
but from Conley’s “negative gloss 
on an accepted pleading standard.”  
Twombly, 550 U.S. at 561-63.  Under 
Conley, a district court could dismiss 
a complaint if it concluded there was 

“no set of facts” that might prove an 
entitlement to relief.  As the Supreme 
Court noted, this meant a court had 
to conclude there was no “possibility 
that a plaintiff might later establish 
some ‘set of [undisclosed] facts’ to 
support recovery.”  Twombly, 550 
U.S. at 561.  As a practical matter, 
under Conley district courts were 
tasked with proving a negative, and 
dismissal was proper only at the limits 
of the district court’s imagination.  
Twombly and Ashcroft renovate Rule 
12(b)(6) primarily because for the 
first time in 50 years they put in place 
an affirmative pleading standard.  

District courts now have significant 
tools for enforcing Rule 12(b)(6), and 
defense counsel have a basis to litigate 
motions to dismiss more aggressively.  
Indeed, the Supreme Court provides 
in Ashcroft something like a primer 
for arguing and deciding motions 
to dismiss under the new pleading 
regime.  The Court identifies “two 

working principles” that underlie the 
new standard:  “[f ]irst, the tenet that 
a court must accept as true all of the 
allegations contained in a complaint 
is inapplicable to legal conclusions”; 
and “[s]econd, only a complaint 
that states a plausible claim for 
relief survives a motion to dismiss.”  
Ashcroft, 129 S.Ct. at 1949-50.  The 
Court then suggests that a “court 
considering a motion to dismiss can 
choose to begin by identifying plead-
ings that, because they are no more 
than conclusions, are not entitled 
to the assumption of truth.”  Id. at 
1950.  This suggestion is, however, 
somewhat misleading.  There is a 
third component of a Rule 12(b)(6) 
analysis under Twombly and Ashcroft 
that precedes the Court’s “two work-
ing principles.”  Both the factuality of 
the allegations and the plausibility of 
the claim are assessed in the context 
of the elements that a plaintiff has to 
prove in order to be entitled to relief.                  
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Hence, the first step in analyzing 
the adequacy of a complaint is to 
explicate the elements of the cause 
of action.  This step is prominent in 
Twombly’s emphasis on the require-
ments to plead an antitrust violation. 
The same is true of Ashcroft, where 
the Court takes substantial time to 
clarify (over vigorous dissent) that 
Bivens action liability requires that 
a plaintiff “plead that each Govern-
ment-official defendant, through the 
official’s own individual actions, has 
violated the Constitution.” Ashcroft, 
129 S.Ct. at 1940.  Hence, the 
respondent had to plead that each 
defendant evinced a discriminatory 
purpose, which required pleading that 
each defendant individually under-
took a course of discriminatory action 
because of, not merely in spite of, that 
action’s adverse effect on the respon-
dent.  Id.  In view of this requirement 
of the claim, the Court said it then 
“follows that, to state a claim based 
on a violation of a clearly established 
right, respondent must plead suf-
ficient factual matter to show that 
petitioner adopted and implemented 
the detention policies at issue not for 
a neutral, investigative reason, but for 
the purpose of discriminating on the 
account of race, religion, or national 
origin.”  Id.   

Only after this explication of the 
requirements for obtaining relief 
did the Court turn to assessing the 
factuality of the allegations and the 
plausibility of the claim.  With the re-
quirements of the respondent’s claim 
directly in mind, the Court held that 
the following allegations were not 
genuinely factual on the grounds they 
were “bare assertions” that amounted 
to “nothing more than a ‘formulaic 
recitation of the elements’”: 

	 •	 that	petitioners	‘knew	of, 
  condoned, and willfully and 
  maliciously agreed to subject 
  [him]’ to harsh conditions of 
  confinement ‘as a matter of 
  policy, solely on account of [his] 
  religion, race, and/or national 
  origin and for no legitimate 
  penological interest.’

	 •	 that	Ashcroft	was	the	‘principal 
  architect’ of this invidious 
  policy;

	 •	 that	Mueller	was	‘instrumental’ 
  in adopting and executing it. 

Ashcroft, 129 S.Ct. at 1951.

The Court concluded that these 
ostensibly factual allegations were in 
fact conclusory.  The stand-alone as-
sertions that Ashcroft was the architect 
of an intentionally discriminatory 
policy, and that Mueller was instru-
mental in its adoption, were “legal 

conclusion[s] couched as [] factual 
allegation[s]” that the Court need not 
accept as true.  Twombly, 550 U.S. at 
555.  To count as genuinely factual, 
these allegations would have to have 
been corroborated by “further factual 
enhancement” in the complaint.  Id.  
at 557.     

Reasonable minds can disagree with 
the Court’s conclusion, and in dissent 
Justice Souter, who delivered the 
Twombly opinion, takes the majority 
to task precisely for “looking at the 
relevant assertions in isolation.” 
Ashcroft, 129 S.Ct. at 1960.  None-
theless, the roadmap presented by 
the majority is clear:  The factual-
ity of an allegation is not absolute 
but is assessed in the context of the 
elements of the relevant claim, and 
where a cause of action depends on a 
stand-alone assertion of the elements, 
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Welcome New Members
WDTL welcomes the following members who have recently joined our organization.

A big THANK YOU to our members who referred these individuals to WDTL.

John Lee 
University of Oregon School of Law

Steve Dashiak 
Referred by Shawn Lipton

Douglas Foley 
Foley & Buxman, PLLC

Shaunna H. Gutina 
Lee Smart, P.S., Inc. 
Referred by Lee Smart, P.S., Inc.

Abraham K. Lorber 
Lane Powell, PC 
Referred by Jeff Odom

Jennifer C. Underwood 
Etter, McMahon, Lamberson, 
Clary & Oreskovich, PC

Peter J. Mullenix 
Stafford Frey Cooper 
Referred by Michael Bolasina

Patrick Ross Moberg 
Jerry Moberg & Associates 
Referred by James Baker

Cynthia M. Morgan 
Scheer & Zehnder LLP 
Referred by Mark Scheer

Jonathan L. French 
Smith Freed & Eberhard, PC 
Referred by Kyle D. Riley

Dustin P. Reichard 
Fain Sheldon Anderson & 
Vanderhoef PLLC 
Referred by Erin Hammond

Elisabeth James 
Wilson Smith Cochran Dickerson 
Referred by Lee Smart

James P. Wagner 
Dorsey & Whitney 
Referred by Lisa Marchese

Stronger Witnesses 
Sharper Themes 

Smarter Strategies

Witness Preparation • Jury Selection 
Focus Groups/Mock Trials • Theme Development

Dodge Blount & Hunter, LLP 
Litigation Consulting

1420 Fifth Ave., Ste. 2200 • Seattle, WA 98101 • 206-274-5300 • www.dbhjury.com
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The Intelligent Investment
During tough economic times folks 
inevitably find themselves considering 
what might be their best investment 
for a more secure future. Oceans of 
words are spilled every day on publica-
tions recommending the finest stock 
selections, best bond fund, the right 
strategy for changing conditions. 

When one considers a truly intelligent career investment, 
however, the field of view expands dramatically.

In lean times sagacious professionals, associations of profes-
sionals, and companies that employ professions are cognizant 
of the profound breadth of the question - where lies the intel-
ligent investment?  An intelligent investment for a professional 
remains that which solidifies the foundation of the profes-
sional’s current work, expands the foundation to accommo-
date future growth, and enhances the prospects of locating and 
securing that future growth.  Nearing the end of my tenure as 
president of this organization, it has struck me just how intel-
ligent an investment my time with the WDTL has been.

WDTL provides its members a substantial return on invest-
ment for professionals at all levels.  WDTL’s CLE programs, 
prepared and presented by WDTL members and core spon-
sors present access to practitioners who are foremost in their 
area of expertise.  These programs set the standard for CLE 
offerings statewide, and provide superb training opportunities 
for lawyers of all levels of experience.

For members seeking a steadier diet of learning opportunities, 
our committees and substantive law sections provide nearly 
limitless opportunities for practitioners in particular areas of 
the law to share ideas, benefit from mentoring, and streamline 
responses to common, topic-specific legal issues.  Leadership 
positions within the committees and substantive law sections 
provide further opportunities to enhance leadership skills and 
to develop a broader reputation as a leading practitioner in a 
particular practice area.

WDTL’s list serve capabilities provide one of the greatest bene-
fits of the organization, connecting its members to hundreds of 
other practitioners with access to ideas on common questions, 
expert witnesses, historical information, and even employment 
opportunities.  The list serve system provides a virtually limit-
less source of information on novel and pedestrian legal issues 
alike (i.e., the Friday afternoon “cow exchange”).

The Board of Trustees, Executive Committee and officers of 
the organization enjoy even more opportunities to develop 

leadership skills, help set the pace of the defense community 
throughout the state, and gain access to and influence the 
activities of the bar as a whole.  Participation at this level of the 
organization provides the significant additional benefit of get-
ting to work with some of the finest attorneys in the defense 
bar across the state, building friendships that can easily develop 
well beyond the professional realm.

For all of these reasons then, whether your interests stem from 
a leadership position within a law firm, a corporation with 
in-house counsel, or as a sole practitioner interested in your 
own future, I would submit that the package of benefits that 
the WDTL offers has no rival at any cost.  I encourage you to 
make the intelligent investment in your future, and the future 
of our organization, by continuing to support the WDTL by 
supporting yourselves and the lawyers around you, through 
membership.

It has been a singular honor and privilege serving our organi-
zation over the past year.  I thank you for providing me the 
opportunity, and in particular thank Kristin Lewis, the other 
officers and the board of directors for outstanding support and 
camaraderie I shall never forget.

Long live President Jillian!

Patrick DeLangis 
pdelangis@mdd.net

By Ted Buck, WDTL President, Stafford Frey Cooper
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In Simonetta, then, the inquiry for 
strict liability purposes was “whether 
reasonable persons could conclude 
only that the evaporator was not 
reasonably safe when it was sold 
without a warning of the dangers of 
asbestos exposure.”  Again, the Court 
focused on the chain of distribution.  
“It is undisputed that Viad sold the 
evaporator without insulation and 
that it did not manufacture, sell, or 
select the asbestos insulation.  There-
fore, the completed product was the 
evaporator as delivered by Viad to 
the navy, sans asbestos insulation.”  
Strict liability attaches only when the 
manufacturer sells an unreasonably 
dangerous product, and here, the 
dangerous product was the asbestos 
insulation.  “Because Viad was not 

Simonetta From Page 3

in the chain of distribution of the 
dangerous product, ... it cannot be 
strictly liable for failure to warn.”

In her dissent, Justice Stephens 
focused on the concept of “use.”  Her 
argument was sensible and straight-
forward:  (1) A manufacturer has a 
duty to warn of hazards involved in 
the use of its product; (2) Viad knew 
that its product could not function 
without insulation and at least should 
have known that the insulation would 
contain asbestos; and (3) it therefore 
had a duty to warn of the hazards of 
asbestos invariably encountered in the 
use of its product.  The argument lost 
some credibility, however, when the 
dissent characterized this principle as 
consistent with “settled” law.  Even 
the Court of Appeals acknowledged 

that the particular facts compelled 
“another logical extension of the com-
mon law.”

More telling was the fact the dissent 
was unable to provide a single case, 
from any jurisdiction, from over forty 
years of jurisprudence interpreting 
the Restatement, in which a defen-
dant’s product caused no harm but 
the defendant was nonetheless liable 
for failing to warn of harms caused 
by another entity’s product.  The case 
the dissent found to be directly on 
point was Teagle v. Fischer & Porter 
Co., 89 Wn.2d 149, 570 P.2d 438 
(1977).  The product at issue there 
was a flowrater, used to measure 
liquids in a chemical fertilizer plant.  
The manufacturer failed to warn of 
dangers involved in using a certain 

Continued on Next Page
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type of O-ring when measuring am-
monia.  The Supreme Court held 
that the manufacturer could be liable 
for injuries incurred when the wrong 
type of O-ring caused the flowrater to 
explode.  

Thus, the dissent argued, “the duty 
to warn is not limited to physical 
properties of the product at issue, as 
the majority suggests, but includes 
hazards arising from the anticipated 
use of the product under particular 
circumstances.”  But, as the dissent 
acknowledged, in Teagle the prod-
uct at issue exploded.  Accordingly, 
the flowrater was, itself, a hazardous 
product.  In contrast, Viad’s evapora-
tor never exploded or caused harm in 
any other way and therefore was not 
itself dangerous, at least not in the 
way the Teagle flowrater was.  The dis-
sent’s unwillingness to recognize this 

as an important distinction-choosing 
to claim Teagle established liability 
against Viad under settled law, rather 
than arguing that policy consider-
ations justify a modest extension of 
existing law-would seem to be a flaw 
in an otherwise well reasoned opposi-
tion.

With the rule established in Simon-
etta, there was little left for the Court 
to say in Mr. Braaten’s case.  The 
factual difference was that, unlike 
Viad’s evaporator, the pump and valve 
manufacturers in Braaten had origi-
nally sold their products with packing 
and gaskets that contained asbestos.  
The manufacturers did not dispute 
that they could be liable for failing 
to warn of the danger of exposure to 
asbestos in the original packing and 
gaskets.  But Braaten turned on an 
evidentiary problem:  Mr. Braaten 

testified that he did not work on new 
pumps and valves, that the packing 
and gaskets were changed regularly, 
and that there was no way of knowing 
how many changes had occurred by 
the time he worked on these prod-
ucts.  

Quoting 3 American Law of Products 
Liability 3d § 32:9, Justice Madsen 
noted that “a ‘manufacturer’s duty to 
warn is restricted to warnings based 
on the characteristics of the manufac-
turer’s own products’; ‘[t]he law gen-
erally does not require a manufacturer 
to study and analyze the products of 
others and warn users of the risks of 
those products.’”  Because there was 
no evidence Mr. Braaten was exposed 
to the gaskets and packing originally 
supplied by the pump and valve man-
ufacturers, as opposed to replacement 
products supplied and installed by 
other entities, these defendants could 
not be liable.  Thus, the Supreme 
Court reversed the Court of Appeals 
and reinstated summary judgment for 
the defendants.  

The Braaten holding is somewhat 
limited by its facts.  The manufactur-
ers were fortunate to have testimony 
that Mr. Braaten had not worked on 
new pumps and valves.  A manu-
facturer should not expect the same 
result where evidence indicates a 
plaintiff may have installed a product 
when it was new.  

But even under these fortuitous 
circumstances, the manufacturers 
were not quite out of the woods.  The 
asbestos plaintiffs bar turned to the 
one authority that could overrule 
the high court: the state legislature.  
House Bill 2054 essentially sought to 
write the Court of Appeals opinions 

Continued on Page 12
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A Big Thanks from 
Habitat for Humanity
WDTL’s pro bono committee 
chaired by Heather Carr of Stafford 
Frey Cooper, recruited WDTL 
volunteers Jodi Belden, Hollenbeck, 
Lancaster, Miller & Andrews, Pam 
Longshore, Jeff Cobb, Merrill Cor-
poration and his daughter Macken-
zie, Jo Cutler & Diane Edwards of 
OMAC, Tamara Whitney, Carney 
Badley Spellman and her daughter 
Cailyn Whitney, Cameron Proud-
foot, and Jeremy Carr.

Heather Carr of Stafford Frey Cooper, 
and chair of the Pro Bono committee, 
puts her back into building a fence

The ladies who weed! From left to right- 
Diane, Jodi, Mackenzie & Jo pose

Jeremy & Cameron - measure and mix concrete

Cailyn, Tamara and Jeff dig post holes in 
hard packed soil
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Simonetta From Page 9

from Simonetta and Braaten into 
law, imposing a non-delegable duty 
to warn on any manufacturer whose 
product requires asbestos to function 
as designed or who should reasonably 
anticipate the use of asbestos with 
its product.  The bill was expressly 
retroactive, applying to any cause 
of action filed before December 11, 
2008, the date Simonetta and Braaten 
were released.

This last part appears to have been 
the bill’s downfall.  According to a 
Political Buzz article on the News 
Tribune’s website, after the bill passed 
the House, three state senators at-
tempted to remove the retroactivity 
provision (presumably wondering 
how due process could allow a 
manufacturer of equipment produced 
in the fifties, sixties, and seventies 
to be held to a legislatively created 
duty imposed several decades later).  
These efforts were greeted by full-
page ads attacking the senators for 
trying to deny justice to victims.  
The Senate responded by striking 
both the retroactivity and the duty 
to warn sections from the proposed 
bill (http:// blogs.thenewstribune.
com/politics/2009/03/07/attack_ads_
backfire_on_lawyers_trying_to, last 
checked March 14, 2009).  And so, 
the Supreme Court’s chain of distri-
bution rule is the law of the land . . . 
for now.
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INDEPENDENT MEDICAL 
EVALUATIONS & CHART REVIEWS

The MACHAON team makes your job easier:
Scheduling of IMEs when you need them.

Communication with the patient or their legal representative to 
arrange a convenient date and time, decreasing the occurrence of no shows

Recruiting the appropriate Physician specialties for your exams.

Quality Assurance of reports to make sure all your questions are answered.

We will, at your request, arrange Transportation, Interpreters, and Diagnostic tests.

“A Classic Return To Service”
MACHAON.org

MACHAON Medical Evaluations, Inc.
206-323-1999 ~ Toll Free 1-888-303-6224 ~ Fax 206-323-1188 
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Annual Convention Report
(fueled by sunstroke & greyhounds)

This year’s annual convention was 
held under the sunny and very warm 
skies of the Sun Mountain Resort, in 
Winthrop, Washington. The event 
was launched with the Thursday 
night cocktail party on the deck 
overlooking the pool. Considering 
the temperature of the entire conven-
tion, we should have held most of the 
events in the pool.

The Friday morning CLE portion 
of the convention started off with 
two panels on witness preparation 
and closed with a lively ethics discus-
sion by the perennial favorite – Tom 
Fitzpatrick. After the CLE, about 20 
of the attendees, spouses and sponsors 
went off to golf. In the evening, 75 
of the attendees, guests and children 
loaded up into horse drawn wagons 
for the cowboy dinner.

Saturday morning, Sydney Kanazawa, 
a DRI provided speaker from a Los 
Angeles defense firm spoke on Sym-
pathy in the Courtroom, followed by 
4 breakout sessions on employment, 
construction, product liability and 
government liability. The convention 
concluded with an awards dinner 
under the stars. Greg Clark, Foster 
Pepper, was awarded the 2008 
President’s Award.

Overall, a big success and a great 
coup to start off the year for our 
next convention chair and incoming 
President, Jillian Barron.

 Machaon Medical Evaluations, Inc. 
 T-Scan 
 JAMS 
 Vernon & Associates 
 Naegeli Reporting 
 DRI 
 Matson, Driscoll & Damico 
 Exponent 
 MCN 
 Watkins Court Reporters 
 Abeton 
 Madsen, Kneppers & Associates 

 A big thanks to all of the convention sponsors:

MES Solutions 
Prolumnia 
Trial Technologies 
OMAC 
Forsberg & Umlauf 
ARCCA 
First Choice Legal Specialists 
Northwest Medical Experts 
MedRecs 
Legal Presentation Graphics 
Merrill Corporation

Kathy & Roy Umlauf listen to Jeff Frank

This year’s awards dinner was held in a tent on the lawn,
overlooking the lovely view from Sun Mountain
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unenhanced by additional factual 
detail, a district court need not treat 
the allegation as true.  It will be up to 
district courts to apply this principle 
in each case.  But the clear message 
for litigants is that under Twombly 
and Ashcroft the genuine factuality 
of allegations in a complaint can be 
contested through consideration of 
the elements of a plaintiff ’s cause of 
action.  

The plausibility analysis follows the 
same principle.  The Court intro-
duced the concept of plausibility 
in direct substitution for the “no 
set of facts” language in Conley.  To 
pass muster under Rule 12(b)(6), it 
is no longer enough that a plaintiff 
makes “an unadorned, the-defendant-
unlawfully-harmed-me accusation.”  
Ashcroft, 129 S.Ct. at 1949.  Rather, a 
district court must conclude that the 
claim is plausible in the context of the 
alleged cause of action. 

But whereas in Twombly the Court 
had required that the factual allega-
tions raise the right of relief beyond 
the “speculative level” or a mere 
“suspicion” of a right of action, the 
Court’s guidance in Ashcroft suggests 
that plausibility requires a district 
court to do more than satisfy itself 
that a claim is not speculative. 
Twombly, 550 U.S. at 555.  An af-
firmative showing is required.  A 
“claim has facial plausibility when the 
plaintiff pleads factual content that al-
lows the court to draw the reasonable 
inference that the defendant is liable 
for the misconduct alleged.” Ashcroft, 
129 S.Ct. at 1949.  To survive a 
motion to dismiss the district court 
has to reach a positive inference of 
liability – albeit taking the genuinely 
factual allegations as true.  Similarly, 
the Court states that an inference of 

the “mere possibility of misconduct” 
is insufficient to survive a motion to 
dismiss; the complaint has to “show” 
that the plaintiff is entitled to relief.   
Id. at 1950.  Moreover, factual allega-
tions that are “merely consistent with” 
liability, while it would seem they 
show something more than a suspi-
cion of a right of action, nonetheless 
fall short in Ashcroft of the showing 
needed to establish that the plain-
tiff ’s right to relief is plausible.  Id. at 
1949.  Even well-pled factual allega-
tions that show the plaintiff ’s right to 

relief is “conceivable” do not support 
the reasonable inference of plausibil-
ity.  In particular, plausibility is not 
established where liability is conceiv-
able but “more likely explanations” of 
the conduct can be imagined.  Id. at 
1951.  

A few conclusions can be drawn from 
this description of the plausibility 
standard.  The most important in 
my view is that it is an affirmative 
standard that allows a district court to 
“draw on its judicial experience and 

Plausibility From Page 5

Continued on Next Page
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common sense” to dismiss complaints 
unless the court can reasonably infer 
an entitlement to relief.  Ashcroft, 129 
S.Ct. at 1950.  The district courts will 
have to determine how to apply this 
standard.  But the Supreme Court 
provides some parameters.  The 
Court discounts the sufficiency of a 
negative inference that a claim is “not 
speculative.”  To infer that a claim is 
not speculative falls short of infer-
ring it is plausible.  The Court also 
discounts the sufficiency of a posi-
tive inference that a claim is possible 
or conceivable.  To infer a claim is 
plausible, a court must reasonably 
conclude that the factual allegations, 
taken as true, show an entitlement to 
relief, however improbable the court 
may think the allegations are.  It is 
not enough if the allegations show 
only that the plaintiff may be en-
titled to relief, such as in cases where 
the allegations can be interpreted as 
showing a right to relief but are more 
reasonably – persuasively – accounted 
for by a legitimate explanation.  In 
each respect, the Court requires a de-
termination that the plaintiff ’s right 
to relief is a reasonable inference from 
the alleged facts, and apparently not 
just one possibility among others.    

There can be little doubt that the 
Supreme Court intends Twombly and 
Ashcroft to invigorate motion to dis-
miss litigation, and to result in more 
cases being dismissed at the pleading 
stage.  The cases set forth a standard 
for surviving motions to dismiss that 
presumes a degree of factual knowl-
edge about a case that plaintiffs previ-
ously could hope to obtain through 
discovery.  The new pleading standard 
requires plaintiffs to allege substan-
tive factual detail with respect to each 
element of their claims prior to dis-
covery and in order to be allowed to 
conduct discovery.  As the Court put 
it, Rule 8 “does not unlock the doors 
of discovery for a plaintiff armed with 
nothing more than conclusions.”  

Plausibility From Page 16

Ashcroft, 129 S.Ct. at 1950.  Twombly 
and Ashcroft are thus consistent with 
several other recent Supreme Court 
decisions that sought to curb abu-
sive discovery.  However, the effect 
of these two cases will be far greater 
than the Court’s prior efforts to limit 
discovery abuses because Twombly 
and Ashcroft do not address special-
ized areas of law, but rather govern 
the determination of the viability of 
all civil cases at the commencement 
of a lawsuit.
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Proposed WDTL Events Calendar for 2009-2010 
(register online at www.wdtl.org)

October  
7-11 DRI Annual Meeting – Chicago 
16 CLE - Managing Partner’s Breakfast 
 Sazerac Restaurant – Seattle 
20 Judges’ Reception - K & L Gates 
 Conference Room – Seattle 
23 CLE - Defending the Auto Case – Seattle

November 
6 CLE - Joint Idaho/Washington Seminar  

December 
3 CLE - Ethics followed by WDTL Holiday Party 
 Convention Center – Seattle 
11 CLE - Annual Tort Law Update 
 Convention Center – Seattle

January 
19 South Sound Judicial Reception 
 Courtyard Marriot – Tacoma

February 
19 CLE - Annual Update on Construction Law 
 Convention Center – Seattle

March 
 CLE - Annual Update on Construction Law 
 Hotel Monaco – Portland

April 
9 CLE - Insurance Law Update 
 Convention Center – Seattle 
22 CLE - Judicial Reception – Spokane

July 
22-25 Annual Convention – Suncadia


