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Dear Firms: Sending your 
young associates to the 
WDTL Convention will 
improve their practice and 
our defense community 
at large. (If you sit around 
a table at the convention 
complaining about 
Millennials while failing to 
bring young associates 
from your firm to integrate 
them into the community, 
you are doing it wrong.)

Dear Young Associates: To be involved in a legal 
community (and get the benefits of connections, 
guidance, and business referrals), you need to actively 
interface, in person, with people who will quickly become 
your friends and mentors. Going to the Convention is a 
great way to start this process. (If you complain about 
Gray Hairs isolating people as Millennials without actually 
trying to interact with them, you are doing it wrong.)

Young Attorneys Face Countless Challenges

The awkwardness of any young associate comes from 
the schizophrenia of bridging two contradictory values – 
tenacity and zeal for your client, but reasonableness and 
respect in asserting your position. Subsets of this tension 
are immediately detectable. How to fight for an argument 
you believe in without offending your supervising 
attorney. How to fight to take steps in furthering your 

WDTL Convention Spotlight: 
The Young Lawyer Experience

By Holly Brauchli

career without overestimating your abilities and thus 
harming your client. How to ask for constructive feedback 
without appearing harsh or defensive. How to advocate for 
yourself in your workplace without being greedy, irrational, 
or “too Millennial.” (Rewind forty years and all Baby 
Boomers had the same problems, I am certain.)

Those are the good problems, the ones that are expected. 
All too common are the added dilemmas. How to dress 
as a young female attorney so that you will not be a 1) a 
fashion plate, 2) a slut, 3) too casual, 4) too dressy, 5) too 
masculine, or 6) too stern. How to respond to the weird 
scenario of being asked to second chair a trial because 
you match the color of opposing counsel. What to do 
when your boss hits on you at work. What to do when 
you realize that your boss is being completely unethical 
and you don’t know how to respectfully address the issue 
or who to talk to. What to do when your boss elects to 
sacrifice your reputation instead of admitting to something 
than would damage their own. 

And then, at some point, young associates must learn how 
to do good legal work. 

To be clear – I have been fortunate. Many of these are 
not problems I have faced and I have great mentors. But 
what is resoundingly clear is that associates often are 
isolated, either by fear or by force. The legal community 
is so network-driven – except for those in their first 5 
years of practice. These young attorneys are in a chasm 
of disconnection from the larger, more experienced legal 

Continued on Page 4
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community. They cannot afford to 
invest in networking organizations 
themselves because they have lower 
salaries, high debt, and are struggling 
to learn basic concepts of law and 
how legal firms are run. They don’t 
feel “allowed” to dedicate time to 
an organization because they must 
work. Meanwhile, their firms may not 
see the value in young associates 
joining organizations because they 
are still in the “pupae” stage and 
marketing is not what they should be 
thinking about “yet.” If the associate 
is in a small firm, the isolation is 
compounded. Without community, 
associates will not have reasonable, 
responsible, caring mentors to turn 
to. Isolated attorneys without mentors 
struggle, make the wrong decisions, 
harm their clients, and likely harm 
themselves, their health and their 
careers. This results in malpractice, 
competency issues, and attorneys 
exiting the workforce. Isolated 
and un-mentored young attorneys 
damage the legal community. 

Put another way, for a legal 
community to thrive, young attorneys 
need to be actively engaged in the 
community and encouraged to 
participate, because this is the time 
when people will decide how they will 
practice law. 

The WDTL Annual Convention 
Empowers Young Lawyers

As I drove up to my second WDTL 
Convention this July, I thought of 
the challenges facing associates. 
The scenery did not hurt, either 
– sweeping views of mountains 
climbing from the waters of British 
Columbia as we climbed to Whistler. 
But what I looked forward to the most 
were solidifying connections I had 
begun to forge my previous year. 

The CLEs were on point, starting 
with John Trimble’s presentation 
on Rainmaking and Relationship 
building. He specifically geared this 
topic towards young attorneys. And 
the importance of it was striking: 
at some point, attorneys must 
understand the business of a firm 
and developing business. This is not 
something that magically comes to 
them at the practicing age of 5, or 8, 
or 10. An attorney does not have a 
book of business – or the name and 
reputation which is necessary to gain 
one – by sitting in his office and not 
meeting people face-to-face. Just 
as legal internships are necessary 

to develop skills and experience, 
young lawyers need “practice” and 
a first step to splash into the world 
of networking and marketing. Mr. 
Trimble is an advocate for attorneys 
marketing from day one and has 
statistics to support his arguments. 

The helpful information and feedback 
kept coming. We heard from a panel 
of in-house counsel who shared 
how to be most helpful to them and 
create a long-lasting relationship with 
them. We saw the practical effects to 
recent changes in the federal rules. 
We heard a thoughtful discussion 

Young Lawyer From Page 1
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about the best way to use mediation 
tools to our advantage to effect a 
good resolution for our clients. Lisa 
Marchese brought tidbits from her 
years of trial experience to assist 
lawyers in developing an effective 
oral style of their own. And we heard 
a detailed and thoughtful discussion 
of the Tank maze (an easy trap for 
young associates!) and the recent 
Arden decision from the opinion-
writer himself, Judge Maxa. Men and 
women heard from Robin Haynes, 
the WSBA President-elect, about 
the importance of encouraging 
diversity in the legal field and in your 
own practice, and how being true to 
yourself as an attorney is vital. 

As an associate, I came home with 
a pad of ideas to bring to my firm, 8 
CLE credits, and an added network of 
people – including some contacts for 
a marketing event on the East Coast. 
I interfaced with community leaders 
for four days. I learned how these role 
models think about law, their clients, 
cases, and how to bring new ideas 
to the table. This undoubtedly will 
fine-tune the way I practice. More 
importantly, I now feel more invested 
in my community, which makes 
me more willing to jump in, work 
for it, and to mentor those younger 
than me. Others need the same 
motivation, engagement, training, 
and opportunity. I dearly hope to see 
them all at the Convention next year.  

Holly Brauchli is a civil litigator and serves as 
an associate at Bullivant Houser Bailey PC. 
She defends clients in personal injury, general 
liability, and medical and drug device cases. 
She also assists veterinarians in the defense of 
licensure and malpractice issues.
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This year’s Annual Convention in 
beautiful Whistler, British Columbia 
included the second annual 
Women’s Commission luncheon. 
Washington State Bar Association 
president-elect, Robin Haynes, 
delivered a thought-provoking and 
important message during her 
luncheon address to the group. Be 
authentic, be yourself, speak up for 
yourself, and speak up for others 
around you.

Robin discussed how she often 
faces comments and reaction to 
her appearance and her shaved 
hair. Though she wears a blazer and 
dresses professionally, she gets 
push-back from others – mainly 
older attorneys, male and female 
– for her hairstyle. People tell her 
that she needs to conform to their 
thoughts on what an attorney should 
look like. Robin’s powerful response 
to this push back is to be herself and 
to stand up for herself – something 
she encourages all to do.

As well as encouraging everyone to 
be themselves and to stand up for 
themselves, Robin also encouraged 
everyone, especially the men, to be 
allies to women and other diverse 
groups. To stand up. To speak up. 
To be advocates. To fight back. 
And to address these issues. Robin 
encourages everyone to disavow 
these comments directed towards 
women and other diverse parties.

Speak Up and Be Yourself – Robin Haynes 
Delivers Encouraging Message at the 
WDTL Women’s Commission Luncheon
By Jillian Hinman

Robin emphasized the importance 
of supporting all diverse members 
in the law. Robin asks each person 
what they can do to offer that 
support and to take action. It is up 
to all of us to help fight inequality. 
And fight it together.  This important 
message is one to be shared and 
implemented by all.

Robin attended Gonzaga University 
for her undergraduate, masters, 
and J.D. courses. She practices in 
employment law, complex litigation, 
business and corporate law, and 
personal injury. Her practice is based 
at McNeice Wheeler in Spokane. She 
is the youngest president-elect in the 

history of the WSBA! The Women’s 
Commission thanks Robin for her 
wonderful message and providing 
her time to discuss the importance 
of being your authentic self.

Jillian Hinman is a co-chair of the WDTL 
Women’s Commission and a member of the 
Board of Trustees. She is an associate at 
Forsberg & Umlauf, where she practices in 
the fields of insurance coverage, insurance 
special investigations, insurance defense and 
general corporate defense.

www.usamwa.com 
Seattle 206.467.0793  
Tacoma 253.922.4140

WASHINGTON ARBITRATION  
& MEDIATION SERVICE

WAMS 
proudly welcomes  

TOM MERRICK  
to our mediation panel
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The practice of law is at a critical 
juncture with attorneys leaving the 
practice in record numbers.  Baby 
boomers are reaching retirement 
age and many younger lawyers 
are looking for ways to leave their 
firms because of disillusionment 
or burnout.  While working with 
my law firm marketing clients, I am 
struck by the large number of senior 
associates and new shareholders 
who are contemplating leaving their 
firms or leaving the practice of law 
altogether. This is a shame because 
these are brilliant and dedicated 
attorneys who have so much more 
to offer to their clients and their 
firms.  And it is a huge loss to the 
firms that have invested a lot of time 
and resources developing talent 
that may soon leave in search of 
greener pastures.

But there is a tried and true 
practice that can enhance lawyer 
engagement and stem against 
attrition: the sabbatical.  The term 
sabbatical comes from the Greek 
word ‘sabbat,’ referring to a period 
of rest.  Catherine Allen, co-author 
of the book Reboot Your Life noted 
that studies show that employees 
return from sabbaticals feeling more 
rested, recharged, and significantly 
more loyal to the organization and 
their team.  

Law firm sabbaticals have become 
less common as firm economics 
have become increasingly 
challenging. Meanwhile, the 
sabbatical as an employee 
engagement tool is having a 
resurgence in businesses outside 
the law. Companies across 

Sabbaticals Bring Sanity and 
Stability to Firms and their Members
By: Kristin Baldwin, the Baldwin Network

industries are realizing the value of 
giving their employees the gift of 
time and as a potential recruitment 
benefit. Twenty percent of those 
listed on Fortune magazine’s “Best 
Companies to Work For” offer some 
sort of sabbatical to employees.  
The sabbatical has an additional 
benefit to the company as it 
enhances the skills of the remaining 
employees covering those on leave. 
“This provides opportunities for 
development which makes these 
employees more flexible and more 
moveable within the organization,” 
said Allen.

While the sabbatical was often seen 
as a benefit at big law, small and 
medium firms can offer this benefit 
as well. It takes more planning 
and more support and often it has 
to be in the firm’s DNA from the 
beginning, but it can be done. 

Seattle’s Hillis Clark Martin & 
Peterson has offered sabbaticals 
from the beginning. Paul Schell, 
the former mayor of Seattle and 
one of the founding partners, 
created the structure and the 
budget to provide for the mandatory 
sabbatical program. Gary Fallon, 
the firm’s current managing partner, 
sat down with me and outlined 
the sabbatical program and how 
it has benefited this medium sized 
firm. Every partner is required 
to take their sabbatical every six 
years. He noted that it enhances 
the firm’s collegiality and reduces 
practice area silos because internal 
communication is key to execution. 
The client is informed at the time of 
acquisition and introduced to the 
entire team so that junior partners 
and associates can develop 
their own relationships early, and 

Continued on Next Page
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Sabbaticals From Page 7

sabbaticals are handled seamlessly. The only rule for 
the leave-taking partner is that they can’t practice law 
and they really need to be gone – no contacting the 
firm unless it is an emergency and vice versa. It can 
be a little scary coming back to the office after the 
extended leave, but Fallon found that there have been 
no problems for the teams or the clients. Moreover, he 
credits the firm’s mandatory sabbatical program with 
lowering turnover, which greatly enhances the firm’s 
culture and the bottom line.  

Several other firms have cited their sabbatical 
programs as a key factor in securing employee 
engagement. Foster Pepper gives both staff and 
attorneys extended leave. Jeff Frank, the firm’s 
managing partner, noted that sabbaticals are one 
of the reasons for their low employee and attorney 
turnover. Although Foster’s sabbatical program is not 
mandatory, it does provide a substantial benefit to the 
firm and to those taking advantage of the program. 
It was put into place about 15 years ago and has 
resulted in staff especially remaining extremely loyal 
because of this particular benefit.  

Businesses as a whole have started to realize engaged 
employees are one of the best marketing tools. Now 
is the time to revisit the sabbatical as employee 
engagement tool and as a way to refresh counsel for 
the next 20-30 years of their productive working lives. 
When examining the firm marketing plan, also examine 
the employee engagement aspects of it. Giving attorneys 
time to rest and renew their appreciation for their work 
and their teams is both a benefit and an engagement 
tool and will pay off for many years to come.

Kristin Baldwin is the former Executive Director of the Washington 
Defense Trial Lawyers who loved her job, but needed a sabbatical.  
She now owns her own marketing consulting firm, the Baldwin-
Network (Baldwin-network.com) that specializes in helping law 
firms, expert witnesses and associations diversify and expand their 
markets.
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Judge Nevin 
became the 
Judge for 
Department 
6 of the 
Pierce County 

Superior Court on January 14, 
2013, after serving for 17 years as a 
Pierce County District Court Judge. 
Judge Nevin also served in the U.S. 
Army in both active duty and the 
Reserves (1978 to 2009). He was 
the Commanding General of the 
U.S. Army Reserve Legal Command 
(Provisional) from 2007 – 2008. He 
was also Chief Judge (IMA) of the 
U.S. Army Court of Criminal Appeals. 
In 2001, he was the Presiding Judge 
for the United Nations Detention 
Review Commission in Kosovo. 
He has served on the State of 
Washington Board of Judicial 
Administration (2008 – 2012), is on 
the Faculty of the Washington State 
Judicial College (2000 – Present) 
and is an Adjunct Professor of Trial 
Advocacy at the Seattle University 
School of Law (1993 – Present). He is 
on the Board of Advisors for Gonzaga 
University School of Law, is on the 
Board of Directors for Family Renewal 
Shelter and is a member of Tacoma 
Narrows Rotary.

10 Questions for “The Judge” with 
Superior Court Judge Jack Nevin
By Mark Conforti

1. Why did you want to 
become a judge?

It was an opportunity to lead and 
serve at a new level. I enjoyed trying 
cases, and teaching trial practice at 
the law school. The bench seemed a 
natural transition for me. I believe in 
this system and everything it stands 
for. I wanted to be in a position to 
hopefully improve it.

2. What is your goal or vision for 
your time as a judge?

I want to continue to improve. I think 
the greatest attribute of any judge 
is humility. I want to continue to 
learn from the lawyers appearing 
before me. Simply stated: I want to 
be a better judge today than I was 
yesterday. Granted, some days I go 
one step forward. Other days two 
steps back. The important thing is 
I never stop trying to improve. The 
stakeholders deserve nothing less.

3. Are there any changes to the 
judicial system that you would 
advocate for and why?

Yes, we have a crisis in access to 
justice. There is a large segment of 
the population who simply cannot 
afford legal representation. We see 
this mostly in family law cases. We 
must continue to think outside the 
box, for ways to meet the needs of 
these people.

4. Do you have a favorite case, 
and if so why that case?

One of my more recent cases, State v 
Nemetz. Great honorable lawyers on 
both sides of the case. The highest 
levels of professionalism and integrity. 
The case included numerous military 
law issues, which touched on other 
areas of my professional life.

5. Since you have become a 
superior court judge, what is one 
thing that is different about being 
a superior court judge than you 
expected?

While it was expected, I still found 
the breadth of subject matter I 
encountered on the civil docket 
to be extraordinary. From probate 
to environmental law, to products 
liability, to land use to family law, and 
more.

6. What advice can you give 
civil defense attorneys to better 
prepare for appearing in your 
courtroom?

I would emphasize civility for all 
counsel, plaintiff and defense. 
Injecting personalities into already 
contentious litigation does nothing to 
help the court. In fact it only inhibits 
our ability to decide the important 
issues before us. 

7. What do most civil attorneys 
“get wrong” and how can the civil 
practice of law be improved?

I think because relatively speaking 
civil lawyers don’t try many cases, 
they are rusty on their application 
of the rules of evidence. Between 
settlement, and alternative dispute 

Continued on Next Page
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resolution, not so many cases are 
tried. At that, most evidence case 
law comes from criminal litigation. 
Understandably, most civil litigators 
don’t focus on those cases. I know I 
didn’t when I was in a civil practice. 

8. Can you tell us one federal or 
state court judge, living or dead, 
that you admire the most and why?

There are many that I attempt to 
emulate.  One of my colleagues in the 
military, COL Jim Pohl who presides 
over the Military Commissions at 
Guantanamo is probably one of the 
best. Every case he presides over has 
historical and worldwide significance. 
He is measured, bright, exercises 
common sense and on occasion can 
be pretty funny, all while conducting 
trials for which there is virtually no 
precedent for legal rulings. Closer 
to home I would say now retired 
Judge Tom Felnagle. A great mind, 
measured, humble and most 
importantly great common sense. 

9. If you had a judicial theme song, 
what would it be?

I can’t think of a judicial theme song. 
But I do want to thank you for the 
question.

10. And usually the most 
interesting question – When you 
are not on the bench, what is the 
activity or hobby that occupies 
your time that attorneys may be 
the most surprised to hear about?

I play the piano. Not very well. Mostly 
classical. My mother paid for eight 
years of lessons which resulted in two 
years’ worth of skill. 

11. Judge, I will open the floor to 
you, is there anything else you 
would like to tell or ask of defense 
attorneys, or attorneys in general?

Yes.  Often we are confronted with 
discovery motions. Many concern 
answers to interrogatories. It seems 
to me that the lawyers invested in the 
case are in a much better position to 

resolve those disputes than a judge 
who knows relatively little about the 
case. If all counsel on both sides 
could double down their efforts to 
resolve these “resolvable disputes” 
you could save your clients money 
and yourself that terrible drive from 
Seattle to Tacoma.

Thank you Judge Nevin for allowing 
us to learn a little about you. 

Mark Conforti is a staff attorney for Todd A. 
Bowers and Associates, State Farm’s Seattle 
in-house Claims Litigation Office. He is a 
West Point graduate and served in the U.S. 
Army for 7 ½ years following graduation. He 
is a graduate of the University of Baltimore 
Law School, and practiced law for about 
7 years in Baltimore before moving home 
to the Tacoma/Seattle area in 1998. He is 
a member of the Tacoma-Pierce County 
Bar Association and WDTL. He has been a 
Seattle Seahawks season ticket holder since 
returning to the Seattle area, including the last 
year the Seahawks played in the Kingdome. 
Additionally, he enjoys trying new restaurants, 
going to the occasional concert, and 
continually attempting to learn how to get into 
the 90s in golf!

Sandra M. Barbour 
Smith, Freed & Eberhard, P.C. 
Referred by Gordon Klug

Michael Mackenzie Brown 
Bullivant Houser Bailey, PC 
Referred by Michael Guadagno

Rory Drew Cosgrove 
Carney Badley Spellman, P.S.

Amira Lahdiri

Megan Malone 
Forsberg & Umlauf, P.S.

David W. Mandt 
Professional Claim & Loss Consulting

Judge Nevin From Page 9

Welcome New Members

Peter Vincent Montine 
Rocke Law Group, PLLC 
Referred by Kristin Baldwin

John Robert Nicholson 
Freimund Jackson& Tardif, PLLC 
Referred by Greg Jackson

Holly Elizabeth Pettit 
Hart Wagner LLP 
Referred by Donna Lee

Christopher J Roslaniec 
Cole | Wathen | Leid | Hall P.C. 
Referred by Rory W. Leid, III

Alice Coles Serko 
Sedgwick LLP 
Referred by Erin Seeberger

Amee Jean Sobczak Tilger 
Freimund Jackson & Tardif, PLLC 
Referred by Greg Jackson

Shawn Toor 
Williams Kastner & Gibbs PLLC 
Referred by Jon Morrone

Scott Channing Wakefield 
Fallon McKinley & Wakefield 
Referred by Maggie Sweeney

Heidi Wilder 
Stoel Rives LLP

Holly Anne Williams 
Law Offices of Sweeney & Dietzler  
Referred by Kristin Baldwin, 
Molly Kosten



Summer 2016 11

WDTL’s Amicus Committee is 
regularly encouraged to file Amicus 
Briefs in both the Washington 
Supreme Court and the Court of 
Appeals. WDTL’s brief writers work 
on a pro bono basis, seeking only the 
best legal position without influence 
or bias. 

The Committee submitted amicus 
briefs to the Washington State 
Supreme Court in the following 
cases:

Deggs v. Asbestos Corp., Ltd, which 
addressed whether expiration of the 
statute of limitations for a decedent’s 
personal injury claims during the 
decedent’s lifetime precludes the 
personal representative of that 
decedent’s estate from pursuing a 
wrongful death claim for the benefit 
of the statutory beneficiaries under 
RCW 4.20.010.-020? Mike King wrote 
the brief.

Acharya v. Microsoft, which 
addressed the applicability of the 
parties’ forum-selection clause in 
an employment agreement based 
not only on one contracting party’s 
unilateral characterization as set forth 
in a complaint. The Supreme Court 
denied review. Melissa O’Loughlin 
White wrote the brief.

State v. LG Electronics, which 
addressed personal jurisdiction. 
The State filed an antitrust action 
against several foreign manufacturers 
of CRTs and their out-of-state 
distributors alleging a conspiracy to 
fix the global market price of CRTs. 
Defendants moved to dismiss due 
to lack of personal jurisdiction under 
Civil Rule (CR) 12(b)(2) and supported 
their motions with unrebutted 
declarations about their lack of 
contacts in this state. Chris Nicoll 
wrote the brief.

Amicus Update
The majority held: “Taking the 
allegations of the complaint as 
true, we find that the State has 
made a prima facie showing of 
purposeful minimum contacts and 
that asserting personal jurisdiction 
over the Companies is not unfair or 
unreasonable.

The Committee is in the process of 
writing amicus briefs in:

Huynh v. Aker BioMarine Antarctic 
AS, which involves a contacts 
analysis for personal jurisdiction in a 
tort case. Melissa O’Loughlin White 
will write the brief.

Dunnington v. Virginia Mason Medical 
Center, the brief will address will 
address the following issues: (i) 
whether Washington should retain 
the traditional “but for” standard for 
causation in loss of a chance cases; 
and (ii) whether a patient’s failure to 
comply with a physician’s instructions 
can constitute contributory 

negligence in a medical negligence 
suit. Matt Daley and Emily Arneson 
will write the brief.

The Committee wrote amicus briefs 
and awaits decisions in the following 
cases:

Volk v. Dermeerleer, which involves 
the duty a mental health professional 
owed to third parties to protect them 
from the violent behavior of the 
professional’s outpatient client. Matt 
Daley, Sam Thilo and Ryan Beaudoin 
wrote the brief.

Noll v. Special Electric Company, 
Inc., which will consider whether 
the exercise of specific personal 
jurisdiction was consistent with due 
process under stream-of-commerce 
doctrine in an asbestos case. Chris 
Nicoll and Noah Jaffe wrote the brief.
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In a recent published decision out of 
Division 2 of the Washington Court 
of Appeals, the court rejected a 
retired police detective’s claim that 
the prosecutor’s office retaliated 
against him by disclosing potential 
impeachment evidence to criminal 
defense counsel. See Ames v. Pierce 
Cty., 45880-2-II, 2016 WL 2866374, at 
*1 (Wash. Ct. App. May 17, 2016).

The detective plaintiff worked 
for the Pierce County Sheriff’s 
Department. In 2013, the Pierce 
County Prosecuting Attorney’s Office 
informed the detective plaintiff that 
some allegedly false declarations 
he wrote in a civil lawsuit and a third 
party investigative report (which were 
referred to as “potential impeachment 
evidence” or “PIE”) would be 
disclosed to the criminal defense 
attorney in a pending prosecution 
and to any defense attorneys in 
other future prosecutions in which he 
would testify. The detective plaintiff 
objected to those disclosures and 
filed a lawsuit seeking to prohibit their 
release. He filed suit in Pierce County 
Superior Court seeking a writ of 
prohibition claiming the prosecutor’s 
office did not have jurisdiction to 
release the records.

The Court of Appeals disagreed 
citing the U.S. Supreme Court case 
of Brady v. Maryland, 373 U.S. 83 
(1963), which obligates a prosecutor 
to disclose potentially exculpatory 
evidence, including impeachment 
evidence. Whether the civil lawsuit 
declarations were false or not (and 
whether the investigative report 
properly called the plaintiff detective’s 

Division 2 of the Court of Appeals: 
Prosecutor’s Disclosure of Brady Material is Not a Retaliatory Act
By Brian Augenthaler

judgment into question or not) 
was beside the point because a 
prosecutor is legally bound to err on 
the side of caution when it comes to 
the release of potentially exculpatory 
information. 

The detective plaintiff argued that 
Pierce County had overstepped its 
jurisdictional authority because its 
actions were retaliatory under RCW 
Chapter 4.41, Local Government 
Whistleblower Protection. That 
chapter intends to protect from 
retaliation local government 
employees that make good faith 
reports to their employers regarding 
improper governmental action (e.g., 

waste, safety hazards, law violations). 
The whistleblower law provides an 
expansive list of retaliatory actions, 
including nontraditional adverse acts 
like the refusal to assign meaningful 
work. The Court rejected the 
plaintiff detective’s claim that the 
possible disclosure to future criminal 
defendants of the investigative report 
was retaliatory action as defined 
under the whistleblower statute. 
The Court also found that it was not 
clear the detective plaintiff was a 
whistleblower despite the fact the 
investigative report was triggered by 
his allegations against top officials 
in the County. For that reason, and 
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many others, the Court affirmed the 
trial court’s dismissal of the claim for 
a writ of prohibition. 

As for the Ames case’s impact on 
whistleblower retaliation law, two 
things can be gleaned by those with 
local government clients. First, the 
case may forecast that courts will 
rely on the expansive list of retaliatory 
actions as defined in the statute, as 
opposed to reading additional acts 
into the already broad list stated in 
the text of the statute. Although the 
practitioner would be wise to proceed 
with caution on that front: the list 
begins with the phrase “including,” 
which invites creative claimants to 
come up with new and exciting ways 
to hold their employers accountable. 
Second, the Ames decision reinforces 
the relatively high standard for 
obtaining a judicial endorsement of 
a claimant’s whistleblower status. 
The detective plaintiff made serious 
accusations against his high-ranking 
officials but still came up short when 
he had to prove his whistleblower 
status to the court.

With precious few cases interpreting 
the Local Government Whistleblower 
Protection chapter of the Revised 
Code of Washington, the Ames case 
sheds some light on how the courts 
will construe that chapter when it 
comes up for you and your local 
governmental clients.  

Brian C. Augenthaler is an associate at 
Keating, Bucklin & McCormack. His practice 
includes municipal and insurance defense 
litigation, including law enforcement, land 
use, road design, and motor vehicle accident 
matters.
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The testimony of a human factors 
expert was stricken in a recent slip 
and fall case in Lincoln County 
Superior Court. During a summary 
judgment hearing on April 12, 2016, 
the Court struck the declaration of 
Joellen Gill, a human factors expert 
from Spokane.

The case involved a woman who was 
injured when she fell on black ice 
on the Town of Wilbur’s snow-free 
sidewalk adjoining the Wilbur Senior 
Center. Plaintiff stated that when she 
stepped on the sidewalk it looked 
“wet” but that she did not perceive 
that there was black ice. Judge John 
F. Strohmaier granted summary 
judgment in favor of both the Town of 
Wilbur and the Wilbur Senior Center.

Ms. Gill offered opinions including: 
Plaintiff’s “actions and/or inactions 
were not a contributing factor 
to her slip and fall,” “the subject 
walkway failed to conform to the 
minimum safety requirements,” 
Defendants’ “failure . . . to maintain 
their sidewalks free and clear of 
ice was an underlying root cause 
of this incident,” the Town failed to 
enforce a town ordinance requiring 
“the occupant of any premises . . 
. to keep the sidewalks . . . clean 
and safe for pedestrians,” the Town 
failed to have a written policies and 
procedures for the application of 
de-icer to sidewalks and that “[t]
imely application of ice melt would 
have prevented the formation of 
ice as the temperatures dropped 
below freezing in the hours prior to 
[Plaintiff’s] slip and fall.”

Court Strikes Testimony of Human 
Factors in Slip on Black Ice Case
By James Baker

Defendants brought a motion 
to strike Ms. Gill’s testimony. 
Defendants argued that Ms. Gill 
failed to establish that she was 
qualified to testify about the 
formation of black ice. Defendants 
also cited Naki v. State of Hawaii, 
2015 WL 4647915 (D.Ariz. 2015) 
(prisoner fell out of a bunk bed 
in his cell), another case in which 
Ms. Gill’s testimony was excluded. 
In Naki, the district court stated: 
“After reviewing Ms. Gill’s report . . 
. the Court concludes that Ms. Gil’s 
testimony is not admissible because 
it is unsupported by any reasoning, 
data, facts, principles, or methods.” 
Id. at *4.

In the Lincoln County case, the 
Court dismissed the Town of Wilbur, 
holding that Plaintiff lacked evidence 
as to when the black ice formed and 
whether the Town had a reasonable 
opportunity to correct the black ice 
condition. The Court noted that a 
governmental entity does not have 

a duty to prevent the formation of 
ice – only to react after the ice is 
actually formed. The Court was 
persuaded by the reasoning set forth 
in Laguna v. Wash. State Dep’t of 
Transportation, 146 Wn.App. 260, 
192 P.3d 374 (2008), which stated:

 Moisture and freezing 
 temperatures are only potentially 
 dangerous. Essentially, Laguna 
 argues the State had a duty 
 to act because the facts known 
 to it made the formation of ice 
 foreseeable. But the 
 foreseeability of harm does 
 not create the duty to prevent 
 it. There is a difference between 
 liability based on knowledge that 
 a dangerous condition actually 
 exists and knowledge that a 
 dangerous condition might, or 
 even probably will, develop.

Continued on Page 17
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A few years ago, members of our firm joined a panel at 
the WDTL’s annual Construction Defect Law Update to 
discuss damages claims in construction defect cases and 
how to defend against seemingly ever-increasing repair 
cost demands.  One of the issues we addressed was the 
“diminished-value” measure of damages as an alternative 
to repair costs.  Adopted by the Supreme Court in Eastlake 
Construction Co. v. Hess1, the rule provides as follows: 

 If a breach results in defective or unfinished 
 construction and the loss in value to the injured party 
 is not proved with sufficient certainty, he may recover 
 damages based on

  (a) the diminution in the market price of the property 
  caused by the breach, or

  (b) the reasonable cost of completing performance 
  or of remedying the defects if that cost is not clearly 
  disproportionate to the probable loss in value to him.

Bob Chamberlin, a well-known appraiser with decades of 
construction defect litigation experience, joined us on the 
panel.  Mr. Chamberlin had testified in Eastlake, as well as 
Park Ave. Condo. Owners Ass’n v. Buchan Developments, 
LLC2,  where the trial court allowed the builder to argue the 
Eastlake alternate measure of damages to the jury.  Our 
goal was to promote the Eastlake rule as a viable defense in 
construction defect claims, with the hope that courts would 
become more familiar with the rule and its use at trial.  

Our chance came this year, when we defended a custom 
home builder.  The homeowner plaintiffs’ several defect 
claims included an allegation that the exterior plywood 
sheathing was defective because it lacked code-required 
certification stamps.   Apart from conducting a review 
of construction photos and a limited visual inspection, 
plaintiffs’ experts never tested the plywood to determine 
whether it was actually sub-standard.  Plaintiffs’ cost 
of repair was well over $1 million; replacement of the 
sheathing made up over half of that cost.  

We used Eastlake as our damages template.  First, our 
construction experts investigated the home and concluded 
that, with the exception of some legitimate problems to 
be addressed, the remaining breaches (including the 

Decoding Eastlake v. Hess: A Case Study in 
Applying an Alternative Measure of Damages

missing sheathing stamps) were merely “technical” 
deviations from plans and building code, rather than 
actual defects requiring repair.  Second, we retained 
Mr. Chamberlin, who reviewed both plaintiffs’ and 
defendant’s expert reports as part of his appraisal.  
He concluded that the value of the home with the 
remaining technical defects left unrepaired was the 
same as if those deviations had never existed in the first 
place.  In other words, these technical defects resulted 
in no diminished value to the home. 

Mr. Chamberlin reasoned that there will be a market 
of potential buyers for the home, consisting of those 
who believe plaintiffs’ experts, and those who believe 
defendant’s experts.  For the first group, the home 
would only be worth the asking price if the technical 
deviations were repaired or, alternately, the sale price 
discounted.  For the second group, the asking price 

By John K. Butler, Esq. and Jennifer D. Loynd, Esq.

Continued on Next Page
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Eastlake v Hess From Page 15

would be acceptable for the home 
“as-is.”  For these potential buyers, 
the market price would be the asking 
price, thereby eliminating any loss 
in market value.  Consequently, 
the plaintiffs’ repair cost for these 
technical breaches would be clearly 
disproportionate, thereby warranting 
application of the alternate measure 
rule.  In our case, the proper measure 
of damages for these technical 
breaches would be zero.

Granted, Eastlake is not limited 
to situations where the breach is 
merely technical.  However, we 
contended that most of plaintiffs’ 
allegations were technical breaches 
in order to persuade the jury that 
plaintiffs’ demand for costly but 
unnecessary repairs (i.e., replacing 
sheathing because it lacked an ink 
stamp) would not be fair.  If we could 
convince the jury that construction 
was not truly defective, they would 
have a common-sense reason to 
adopt the diminished value measure 
of damages.  

Our first test came with plaintiffs’ 
motions in limine.  Among plaintiffs’ 
many arguments was their claim that 
Mr. Chamberlin failed to perform 
two separate appraisals of the 
home—one with the defects, and one 
without.  They also contended that 
Eastlake did not allow a “piecemeal” 
appraisal of defects which evaluated 
some, but not all, of the defects.  
Plaintiffs further argued Mr. 
Chamberlin’s present-day appraisal 
violated Eastlake because the home 
should have been valued at the time 
of construction.  

Continued on Page 18
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Black Ice Case From Page 14

146 Wn.2d at 265. (Paragraphing 
omitted.) The Court also found as 
persuasive the case of Evje v. Fred 
Meyer Stores, 2008 WL 217728 
(W.D.Wash. 2008) (plaintiff fell on 
black ice that formed on defendant’s 
parking lot; “the record is void of 
any evidence of actual knowledge 
by the Defendant of the dangerous 
condition of black ice forming in its 
parking lot”).

The Court dismissed the Senior 
Center after holding that there was 
no duty to a third party on the Senior 
Center to remove snow and ice from 
the Town’s sidewalk. Citing Bennett v. 
McGoldrick-Sanderson Co., 15 Wn.2d 
130, 135, 129 P.2d 795 (1942), the 
Senior Center argued: “Unless there 
is a statutory provision to the contrary, 
owners and occupiers of land have no 
duty to clear snow and ice from public 
sidewalks adjacent to their property.”

The Town was represented by James 
E. Baker of the law firm of Jerry 
Moberg & Associates, P.S., in Ephrata. 
James is a graduate from Gonzaga 
University Law School where he was 
active on the Gonzaga Law Review. He 
practiced for several years in Yakima 
and Seattle primarily handling medical 
malpractice cases for injured patients. 
He started with JM&A in 2005. James 
is a talented litigator and a relentless 
advocate. He is experienced in claims 
involving personal injuries, wrongful 
death, medical negligence, and 
commercial litigation.

Jim Baker is an attorney in the Ephrata 
office of Jerry Moberg & Associates. He is 
experienced in claims involving personal 
injuries, wrongful death, medical negligence, 
and commercial litigation.
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After noting the paucity of authority 
applying Eastlake, the court denied 
plaintiffs’ motion.  It ruled that Mr. 
Chamberlin’s appraisal addressed 
the elements of the Restatement 
and presented a triable issue on 
whether the home’s repair cost 
disproportionately exceeded its 
diminished value.  The court further 
allowed Mr. Chamberlin’s “piecemeal” 
methodology, consistent with Justice 
Dimmick’s concurrence/dissent in 
Eastlake.  

At trial, Mr. Chamberlin testified that, 
assuming the defense’s suggested 
repairs were completed, there would 
be no diminution in market value, 
even though the technical defects 
remained.  On cross, Mr. Chamberlin 
responded to accusations that he 
sided with the defense by elaborating 
on how the market includes those 
who believe plaintiffs’ experts and 
those who believe defendant.  As 
long as a segment of the market 
believes the home’s “as-is” condition 
is not actually compromised, buyers 
would be willing to pay market price. 

The verdict did not provide insight 
on how the jury applied Eastlake.  
The verdict form, largely based on 
plaintiffs’ proposal, did not parse 
damages by defect type or repair 
amount.  The undifferentiated verdict 
fell between the parties’ respective 
damages figures.  In our view, 
however, the jury must have applied 
the Eastlake rule to some degree; 
otherwise, the verdict would have 
been higher.  

Our best lessons came from 
interviewing the jurors following 
trial.  Some thought certain repairs 
(including replacement of sheathing) 

Eastlake v Hess From Page 16

were unnecessary, suggesting they 
believed there was no loss in value.  
However, others believed even a 
technical breach required repair, 
much like an airplane manufacturer 
must use a properly certified (i.e., 
“stamped”) part.  These jurors 
thought Mr. Chamberlin’s opinions 
sided with the defense experts.  One 
juror told us that, even though no 
witness refuted Mr. Chamberlin, 
there might be an appraiser or other 
witness who would disagree with him.  
When asked about Mr. Chamberlin’s 
market group testimony, the juror 
did not appear to fully appreciate the 
rationale or give it much weight.

In the end, we concluded the Eastlake 
“alternate measure” affirmative 
defense is viable, and would be 

most effective under the following 
conditions: (1) the defect is a 
technical deviation with no impact 
on the building’s performance; (2) 
the proposed repair would be clearly 
disproportional to the building’s 
diminished value; (3) the appraisal 
specifically considers these technical 
defect claims; (4) the appraiser 
considers expert reports from both 
sides and effectively explains the 
market segment rationale; and 
(5) defense counsel effectively 
communicates these points to 
the jury.

  1 102 Wn.2d 30, 48, 686 P.2d 465 (1984) 
   (adopting RESTATEMENT (SECOND) OF 
   CONTRACTS §348 (1981)).

    2 117 Wn.App. 369, 71 P.3d 692 (2003).
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Eastlake v Hess From Page 18

JOHN K. BUTLER is a member at the law firm 
of Preg O’Donnell & Gillett PLLC.  Mr. Butler’s 
practice concentrates on insurance defense 
litigation, including complex construction 
defect, product liability, transportation, and 
injury claims.  His practice experience also 
includes general commercial and business 
representation.  He is a member of the Legal 
Committee for the Master Builders Association 
of King and Snohomish Counties, and he is a 
long-time member of the Washington Defense 
Trial Lawyers Association, for which he has 
served as committee member on several 
occasions.  Mr. Butler has been a recurring 
faculty member and presenter for both the 
WDTL’s and National Business Institute’s 
Continuing Legal Education seminars.  He 
earned his B.A. degree, summa cum laude, 
from St. John’s University, and earned his 
J.D. degree, cum laude, from the University of 
Minnesota School of Law.

JENNIFER D. LOYND is an associate with 
Preg O’Donnell & Gillett PLLC.  Ms. Loynd’s 
practice focuses on defense of complex 
civil litigation including construction defect, 
toxic tort, product liability and personal 
injury claims. She is licensed to practice in 
both Washington and Oregon.  Ms. Loynd 
graduated from the University of Notre Dame 
with a B.S. in Engineering and Environmental 
Science and earned her law degree from 
Lewis & Clark Law School in Portland, Oregon.  
Prior to attending law school, Jennifer spent 
several years working as an environmental 
engineer.
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Chelan Superior Court ruling on 
Wrongful Discharge in Violation 
of Public Policy

In response to James (Jim) Baker’s 
motion for summary judgment, the 
Judge T. W. Small of the Chelan 
County Superior Court found that 
the tort of wrongful discharge in 
violation of public policy (WDVPP) 
can only be committed by an 
employer. This ruling was made 
on July 15, 2016. After Plaintiff’s 
job was terminated, he sued the 
City of Entiat and Plaintiff’s former 
supervisor for WDVPP. Plaintiff’s 
supervisor moved to dismiss the 
claim against her for failure to 
state a claim. The Hon. L. Bartlett 
Vandegrift, Court Commissioner, 
granted Defendant’s motion. 
Plaintiff then filed a motion to revise 
the Commissioner’s ruling.

Defendant noted that there is no 
Washington case law on this issue 
and there is a split of authority 
throughout the country as to 
whether a corporate employee 
(even if a supervisor) can be 
liable for WDVPP. Courts from 
Minnesota, Utah, Texas, California, 
North Carolina, Oregon and other 
jurisdictions have held that the 
WDVPP can only be committed 
by an employer, while courts from 
Virginia, the District of Columbia 
and New Jersey have held 
otherwise. Defendant urged the 
Court to follow the law set forth in 
Chavez-Lavagnino v. Motivation 
Educ. Training, Inc., 767 F.3d 744 
(8th Cir. 2014) (collecting cases), 

Defense Successes!
which stated at 752: “We believe the 
Minnesota Supreme Court is likely 
to hold that a supervisor cannot 
be individually liable for the tort of 
wrongful discharge” and added: 
“Logically speaking, only ‘the 
employer’ has the power to hire or 
fire employees.”

Jim Baker is an attorney in the 
Ephrata office of Jerry Moberg & 
Associates. He is experienced in 
claims involving personal injuries, 
wrongful death, medical negligence, 
and commercial litigation.

Dental Case Results 
in Defense Verdict  

In April, Erin Hammond won a 
defense verdict on behalf of two 
clients, one of whom had been 
accused of negligence during 
a root canal procedure, alleged 
“cover up” of a mid-procedure 
complication, and failure to timely 

refer to a specialist to address 
the complication.  The other, a 
partner in the same practice, had 
been accused of negligence during 
follow up care.  Plaintiff had claimed 
permanent, debilitating injury. 

Erin Hammond is a trial and 
appellate lawyer. She currently 
serves as President of WDTL. Erin 
is experienced in numerous practice 
areas, primarily focusing on high 
exposure complex litigation.

Jury Verdict for the 
Defense in Asbestos Case

After over three weeks of trial, a jury 
in King County Superior Court found 
in favor of Howard (Terry) Hall and 
Melissa Roeder’s client for product 
liability claims related to asbestos. 
The plaintiffs were a husband and 
wife diagnosed with asbestosis and 
mesothelioma, and they requested 

Continued on Next Page
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approximately $12 million in 
damages. The jury found that the 
defendant’s predecessor-in-interest 
did not supply asbestos-containing 
products to the husband’s worksite, 
the Puget Sound Naval Shipyard. 
It also found that asbestos-
containing products supplied by the 
predecessor-in-interest were not 
a substantial factor in causing the 
wife’s mesothelioma.

Terry Hall is a partner and Melissa 
Roeder serves as of counsel 
for Foley & Mansfield. Mr. Hall 
Ms. Roeder is the current DRI 
Representative and Past President 
of WDTL. 

Smart Win for King County 
Department of Transportation

Lee Smart, P.S., Inc. attorneys 
Steven G. Wraith and Sarah L. 
Lee obtained a defense verdict 
in Chapman v. King County 
Department of Transportation 
in King County Superior Court.  
Plaintiff was seriously injured 
(tetraplegia) when his car lost 
control in a roundabout and went 
into an adjacent ravine. 
He alleged the County improperly 
designed the roundabout, then 
prematurely opened it to traffic.  
The County argued it exercised 
ordinary care by complying with 
design and construction standards 
for the roundabout, and that the 
roundabout was in a reasonably 
safe condition for ordinary travel 
at the time of plaintiff’s accident.  
Further, multiple warning signs 
including construction and advisory 
speed signs were posted.  During 
the three-week trial, plaintiff asked 
the jury to award him $14.1 million.  
After deliberating for two days, the 
jury concluded the County was not 
negligent.  

Defense Successes! From Page 20

$5 Million Victory for 
Witherspoon Kelley

The law firm of Witherspoon Kelley 
in Spokane, recently prevailed in a 
$5 million medical malpractice case 
in Spokane County Superior Court 
on behalf of its client, Deaconess 
Hospital.  

The case involved the alleged 
wrongful death of an 80-year old 
female patient.  Plaintiffs claimed 
that the patient was prematurely 
discharged from the hospital to a 
skilled nursing facility when she 
was medically unstable and that 
Deaconess was negligent as a 
corporation in its supervision and 
enforcement of hospital policies 
and procedures and various Joint 
Commission standards.  Following 
her hospital discharge, the patient’s 
condition deteriorated at the skilled 
nursing facility, requiring emergency 
transport back to Deaconess after 
roughly 40 hours.  The patient 
passed away at the hospital two 
days later.  

After three weeks of testimony, the 
jury deliberated for approximately 
90 minutes before returning 
a complete defense verdict. 
Deaconess was represented by 
Witherspoon Kelley attorneys 
Steven Dixson, Brian Rekofke, and 
Samuel Thilo.  

Three Week Trial Results 
in Defense Win

Congratulations to Levi Larson, 
Miranda Aye, Liz Leedom and 
Rhianna Fronapfel on their defense 
verdict after a three week trial 
against Mike Wampold and Mallory 
Allen in a case presided over by 
the Hon. Bruce Heller.  The case 
involved claims of negligence in 
connection with a catheter based 
procedure to open a chronic 
total occlusion of the left anterior 
descending coronary artery.  The 
patient died 15 days after the 
procedure due to a large myocardial 
infarction from clotting off of the 
stents. The decedent was 85 years 

Continued on Page 23
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On June 9, 2016, the Washington Supreme Court 
issued its unanimous opinion in Lui v. Essex Insurance 
Company, __ Wn.2d __ (2016), in which it affirmed an 
unpublished Court of Appeals decision holding that the 
following policy endorsement was unambiguous and 
barred coverage for water damage due to a burst pipe 
occurring any time after the inception of vacancy:

 CHANGE IN CONDITIONS ENDORSEMENT

 Please read carefully as this changes coverage 
 under your policy.

 VACANCY OR UNOCCUPANCY

 Coverage under this policy is suspended while a 
 described building, whether intended for occupancy 
 by owner or tenant, is vacant or unoccupied beyond 
 a period of sixty consecutive days, unless permission 
 for such vacancy or unoccupancy is granted hereon 
 in writing and an additional premium is paid for such 
 vacancy or unoccupancy. 

 Effective at the inception of any vacancy or 
 unoccupancy, the Causes of Loss provided by 
 this policy are limited to Fire, Lightning, Explosion, 
 Windstorm or Hail, Smoke, Aircraft or Vehicles, Riot 
 or Civil Commotion, unless prior approval has been 
 obtained from the Company.

A. Background and Procedure.

This case arose from a dispute between Kut Suen Lui 
and May Far Lui and their insurer Essex Insurance 
Company regarding coverage for water damage 
occurring less than 60 days after the Luis had evicted 
their tenant and while the insured property was still 
vacant. The Luis’ tenant was evicted for non-payment of 
rent and left the building in the first week of December, 
2010. On January 1, 2011, less than 60 days later, a 
frozen sprinkler pipe broke and caused substantial water 
damage to the building.

Washington Supreme Court 
Affirms Application of Exclusionary 
Endorsement for Vacant Buildings:
Lui v. Essex Insurance Company, __ Wn.2d __ (2016).
By Jennifer Dinning

Essex paid the Luis a total of $293,598.05 for property 
damage during the initial claim investigation. After 
making payment, Essex discovered that the property 
had been vacant at the time of the loss.  Essex the 
denied the Luis’ claim based on the Vacancy or 
Unoccupancy endorsement and refused to make further 
payments. Essex also told the Luis that it would not seek 
reimbursement of the money it had already paid on the 
condition that they not pursue their claim any further.

The Luis filed suit against Essex, seeking damages 
of $758,863.31. The parties filed cross motions for 
summary judgment on the meaning of the Vacancy 
or Unoccupancy endorsement. Essex argued that the 
endorsement suspended coverage at the inception of 
any vacancy for all but specifically named causes of 
loss, and completely suspended coverage if a vacancy 
continued for more than 60 days. The Luis argued that 
none of the endorsement’s provisions became effective 
until a vacancy continues for more than 60 days. The 
Luis also sought rulings that Essex was estopped from 
denying coverage, that Essex waived the right to deny 
coverage, and that Essex’ denial was in bad faith. 

The trial court ruled in favor of the Luis, finding that 
the endorsement was internally ambiguous and that 
the word “inception” from the endorsement “does 
not suspend coverage automatically.” The trial court 
ruled only on the issue of the interpretation of the 
endorsement, and declined to rule on the Luis’ waiver, 
estoppel, and bad faith claims, due to the presence of 
issues of fact regarding those claims. 

Essex moved for reconsideration, or, in the alternative, 
to certify the ruling for discretionary review under 
RAP 2.3(b)(4). The trial court denied the motion for 
reconsideration but certified the ruling for review and 
stayed the underlying action. 

Continued on Page 24
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old. He left a wife who needed care 
for her own physical disabilities and 
three adult children.

In the suit, the family contended 
that the defendants were negligent 
in failing to assess the indications 
for the procedure; performing a 
procedure that was not indicated; 
and failing to properly place the 
stents.  The family also made 
claims as to the post procedure 
care which were dismissed on 
motion for summary judgment.  
The case was originally venued in 
Whatcom County but was re-filed 
in King County when Dr. Lombardi 
moved his practice to the University 
of Washington.  The defendants 
unsuccessfully sought a change 
in venue.  Dr. Vaderah was/is an 
employee of Skagit Valley Medical 
Center and sought a venue change 
to Skagit County which was denied.  

The trial started on June 27th.  
Plaintiff called Dr. Samuel 
Shubrooks, an interventional 
cardiologist from Harvard and Dr. 

David Roberts, an interventional 
cardiologist from Sacramento.  
Both had limited experience with 
the procedure at issue.  The 
defense called Dr. David Kandzari 
from Piedmont Heart Institute in 
Atlanta, Dr. Barry Uretsky, the 
former president of the national 
organization for interventional 
cardiologists and Dr. Kapil Lotun, 
an interventional cardiologist 
from University of Arizona.  The 
plaintiff also called Dr. Carl Wigren, 
pathologist.  The defense countered 
with cardiac pathology experts, 
Dr. Chuck Murry from University 
of Washington and Dr. Michael 
Fishbein from UCLA.  The jury 

Defense Successes! From Page 21

returned its verdict on the morning 
of July 15th after several hours of 
deliberation.  Interestingly, the jury 
foreperson was a law professor who 
taught torts!

Send Your Stories!

The Defense News would love 
to hear about recent trial, 
summary judgment, or settlement 
successes from our members and 
accomplished colleagues. We are 
proud of our defense attorneys 
and we would like to share in your 
victories. Please send stories to Kyler 
Danielson or Michael Rhodes to be 
included in the next Defense News. 
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The Court of Appeals, Division I, 
accepted review, and reversed the 
decision of the trial court.  In an 
unpublished decision, the Court of 
Appeals found that the language of 
the endorsement was unambiguous, 
and that Essex had proposed “the 
only reasonable interpretation of the 
policy.” Lui v. Essex Ins. Co., 186 Wn. 
App. 1045 (2015), review granted sub 
nom. Kut Suen Lui v. Essex Ins. Co., 
184 Wn.2d 1017, 360 P.3d 819 (2015).  
The Luis then filed a petition for 
review by the Washington Supreme 
Court, which was granted. 

B.  Decision and Analysis.

On de novo review, the supreme 
court interpreted the language of 
the endorsement and found it to be 
unambiguous.  The court applied 
the policy’s definition of the term 
“vacancy,” and applied dictionary 
definitions of “suspended” and 
“beyond”, finding that 

 [T]he average insured would 
 understand that the first 
 paragraph of the endorsement 
 ends all insurance coverage if 
 less than 31 percent of the 
 building has been rented or used 
 for its customary operations for 
 more than 60 consecutive days.

The court then turned to the second 
paragraph of the endorsement. 
“Inception” was not defined in the 
insurance policy, and the court 
applied the definition established in 
Panorama Village Condo. Owners 
Ass’n Bd. of Dirs. v. Allstate Ins. Co., 
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144 Wn.2d 130, 139, 26 P.3d 910 
(2001) - “’an act, process, or instance 
of beginning.”’ The court held that:

 [B]y the plain language of the 
 second paragraph, the 
 endorsement provides only 
 limited coverage at the moment 
 the building becomes vacant 
 (meaning that less than 31 
 percent of the building is rented 
 or used for its customary 
 operations).

The supreme court found that there 
was no ambiguity between the two 
paragraphs of the endorsement, 
rejecting the Luis’ argument. 
Analyzing the endorsement as a 
whole, the court found that:

 Reading the endorsement’s two 
 paragraphs together, the average 
 insured would understand that 
 the endorsement alters the 
 underlying insurance policy to the 
 extent that when a building 
 becomes vacant, the policy 
 provides limited coverage and, 
 after a 60 consecutive day 
 vacancy, the policy provides 
 no coverage.

Lui v. Essex Ins. Co., 91777-9, 2016 
WL 3320769, at *5 (Wash. June 9, 
2016). The supreme court noted 
that the policy reasoning for the 
provision supports the plain language 
reading of the endorsement. Vacancy 
provisions are intended to account for 
the added risk of damage, and risk of 
increased damage, created when a 
building is left vacant.

The supreme court rejected the 
Luis’ argument that the order of the 
paragraphs required finding that the 
endorsement is only effective after 
more than 60 consecutive days, 
based on the theory that the first 

paragraph provides the “dominant 
concept” of the endorsement, and 
thus the second paragraph must 
be interpreted to mean that there 
are no coverage consequences at 
all until after 60 days of vacancy. 
The supreme court concluded that 
this proposed interpretation of the 
endorsement was unreasonable, and 
would render a significant portion of 
the language superfluous.

The supreme court explained that 
the Luis’ proposed interpretation 
would have rendered the phrase 
“effective, at the inception of any 
vacancy” in the second paragraph 
of the endorsement meaningless.  
Further, the court noted that the 
Luis’ proposed construction was 
so strained that it “creates an 
unresolvable contradiction where 
the first paragraph would cause all 
coverage to be suspended while the 
second paragraph simultaneously 
provides limited coverage.” Id. 

The supreme court also rejected the 
Luis’ argument that the endorsement 
language should be harmonized 
with the vacancy provision in the 
policy, instead finding that limiting the 
exclusion to water damage occurring 
more than 60 days after vacancy was 
“unreasonable.” Id at *6.  Acceptance 
of the insureds’ reading of the policy 
would render the endorsement’s 
statement “Please read carefully as 
this changes coverage under your 
policy” superfluous, contrary to the 
requirement that the policy be read as 
a whole, including endorsements that 
change the policy.

The Court of Appeals decision 
reversing the grant of summary 
judgment to the Luis on the policy 
coverage issue was affirmed.

Continued on Next Page
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Although the supreme court 
cited Transcontinental Ins. Co. v. 
Washington Pub. Utilities Districts’ 
Util. Sys., 111 Wn.2d 452, 760 
P.2d 337 (1988) in support of its 
ruling, the decision in Lui v. Essex 
properly invokes the broader rule, 
applicable to endorsements to a 
policy of insurance that are not 
expressly subordinated to the terms 
of the policy, that the language 
of an endorsement supersedes 
language in the underlying policy. The 
Transcontinental Court stated: 

 An endorsement attached to 
 a policy, which expressly 
 provides that it is subject to the 
 terms, limitations and 
 conditions of the policy, must 
 be read with the policy and will 
 not abrogate or nullify any 
 provision of the policy unless it is 
 so stated in the endorsement. 
 However, if there is ambiguity 
 arising because of the 
 difference of language used in 
 the endorsement and the 
 body of the policy, or between 
 two endorsements, the 
 language of the contract is 
 construed most strongly 
 against the insurer.

Transcontinental Ins. Co. v. 
Washington Pub. Utilities Districts’ 
Util. Sys., 111 Wn.2d 452, 462, 760 
P.2d 337, 343 (1988)(emphases 
added).  

The Transcontinental Court 
addressed language stating that 
the endorsement before it was 
“subject to the terms and conditions 
of the policy.” In doing so, the 
Transcontinental Court cited to 
Hilburn v. Citizens’ Mut. Auto. 
Ins. Co., 339 Mich. 494, 498, 64 

N.W.2d 702 (1954), a Michigan case 
addressing similar endorsement 
language. The endorsement at issue 
in Hilburn included language stating, 
“This Endorsement is subject to all 
the terms, conditions and exclusions 
of the above numbered Policy 
which are not contrary hereto or 
inconsistent herewith.”

It is notable that in Transcontinental 
and Hilburn the courts addressed 
endorsements which were expressly 
subordinated to the terms of the 
policy to which they were attached, 
and which included some form 
of instruction regarding how the 
language of the endorsement should 
be incorporated into the insurance 
policy. By contrast, the endorsement 
in Lui does not appear to contain 
any such language. The Vacancy or 
Unoccupancy endorsement included 
a standard boilerplate instruction to 
the insured to “Please read carefully 
as this changes coverage under your 
policy”, cited by the Washington 
Supreme Court, and did not expressly 
provide that it is subject to the terms 
of the policy. The endorsement also 
included the following language, cited 
by the Division I Court of Appeals 
in its decision: “Nothing herein 
contained shall be held to vary, alter, 
waive or extend any of the terms, 
conditions, provisions, agreements 
or limitations of the above mentioned 
Policy, other than as above stated.” 
Lui v. Essex Ins. Co., 186 Wn. App. 
1045 (2015), review granted sub nom. 
Kut Suen Lui v. Essex Ins. Co., 184 
Wn.2d 1017, 360 P.3d 819 (2015), and 
aff’d sub nom. Kut Suen Lui v. Essex 
Ins. Co., 91777-9, 2016 WL 3320769 
(Wash. June 9, 2016).

Based on the supreme court’s 
decision in Lui, the aforementioned 
language has a separate and 
different meaning than “subject to 
the terms, limitations and conditions 
of the policy” language used in the 
Transcontinental policy, and does 
not subordinate the endorsement 
to the terms of the policy. Further, 
the Washington Supreme Court’s 
focus on and analysis of the phrase 
“Please read carefully as this changes 
coverage under your policy,” indicates 
that this language may no longer 
be boilerplate, but instead may be 
read as a substantive portion of the 
endorsement which has the effect of 
replacing conflicting language in the 
underlying insurance policy.

Although not cited by the Washington 
Supreme Court in its decision, the 
holding in Lui is consistent with prior 
Washington decisions interpreting 
endorsements that are not expressly 
subordinated to the terms of the 
policy. For earlier cases discussing 
reconciliation of endorsements 
(“riders”) with policy language in the 
main form, see, Union Fire Ins. Co. v. 
Zuver, 47 Wn. App. 540, 546, 736 P.2d 
675 (1987), rev’d on other grounds, 
110 Wn.2d 183, 751 P.2d 294 (1988); 
Holthe v. Iskowitz,  31 Wn.2d 533, 
541-42, 197 P.2d 999 (1948).

Disclaimer: The opinions expressed in 
in this article are those of the author 
and do not necessarily reflect those 
of Soha & Lang, P.S. or its clients.

Jennifer Dinning is a senior associate attorney 
with Soha & Lang, P.S. Attorneys at Soha & 
Lang, P.S. are available to assist insurer clients 
in understanding and addressing the impact of 
this decision both during the claims handling 
process and after an allegation of bad faith 
claims handling has been made.
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In the wake of the tragedy in 
Orlando, there is a national 
consensus that the federal 
government must do more to make 
us safe, or at least more to make 
us feel safe.  At the same time that 
lawmakers are considering applying 
the no-fly concept to the purchase 
of firearms, they should consider 
drafting a mandatory reporting law 
that requires United States residents 
to report potential killers to law 
enforcement, when a resident has 
actual knowledge of a conspiracy or 
plots to commit a mass killing.  

Need For Action

Republicans and Democrats can 
debate until they are blue whether 
additional gun controls will limit 
mass killings, and whether the 
government needs to identify every 
mass killing involving a Muslim as an 
act of “Radical Islamic Terrorism.”  
But putting aside those differences, 
ALL Americans should agree that 
more must be done to prevent “mass 
killings,” defined as killings that 
result in three or more people.  The 
term “mass killings” is universal, 
and can be applied to hate crimes, 
terrorism, and school shootings.  
There is no need for a special 
“terrorism” bill that elevates it above 
other devastating attacks.  

Efforts to exclude suspected mass 
killers from purchasing firearms are 
viable safety measures, but have 
certain limitations.  First, many mass 

Opinion: 
Mandatory Reporting Should Be Required 
to Deter Mass Killings and Punish Those 
With Actual Knowledge Who Fail to Report
By Michael K. Rhodes, attorney for Mix Sanders Thompson PLLC

killers are deliberate and methodical, 
and do not commit spontaneously 
crimes of passion (see Nice attack).  
Second, although citizens rely on 
the federal government to protect 
them from these atrocities, it is easy 
to ignore that all U.S. residents have 
a First Amendment right to speech 
and assembly that protects hate 
speech.  It is not like our federal 
government, under its current 
Constitution, can go ‘Gestapo’ on 
anyone who shows empathy for ISIS 
or other foreign regimes at odds with 

the United States.  Third, as shown 
by the investigation into the Orlando 
shooter, it is apparent that FBI 
investigations do not, and cannot, 
thwart every possible terrorist 
attack.  It is unlikely that deliberate 
mass killers will have Perry Mason 
breakdowns when questioned by the 
FBI or admit their deliberate, detailed 
plans to kill.  Fourth, for mass killers, 
planning deliberate killings, one 
should not assume these folks are 
incapable of breaking gun laws.  

Continued on Next Page
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After all, the very acts of conspiring and committing a 
mass killing are both against the law.  

The greatest source of information to prevent mass 
killings is for courageous folks, with actual knowledge 
of conspiracies or plots, to report what they know to 
a law enforcement agency.  Just as every state has 
mandatory reporting laws to protect child abuse, the 
federal government should take similar action to protect 
its citizens against mass killings.  The purpose of the 
law would be two-fold: (1) to deter mass killings by 
requiring persons with prior knowledge of a conspiracy 
or plot to report what they know; and (2) to punish 
individuals who have actual knowledge of a mass killing 
conspiracy or plot, but fail to report.  

The law should mirror mandatory child abuse and 
neglect statutes, which have been enacted in every state.  

The Know-Something, 
Say Something Act 

The elements of a mandatory 
reporting law should be: (1) any 
person with actual knowledge of a 
conspiracy or plot (2) to commit a 
mass killing (3) shall report the same 
immediately to a law enforcement 
agency by telephone or otherwise.  (4) 
Such reports, where possible, shall 
contain the names and known contact 
information of the known persons 
involved in the conspiracy or plot, 
the known nature and possible extent of the conspiracy 
or plot, any known acts committed in furtherance of 
the conspiracy or plot, and any other known material 
information that the person believes may be helpful with 
respect to protecting potential victims of mass killings.

This law would only require individuals with “actual 
knowledge” of a conspiracy or plot to report.  This 
would actually be lower than the scienter requirement 
for suspected child abusers, where mandatory 
reporters are required to report, based on “reasonable 
suspicion.”  

Under this law, residents should not be required to 
report protected hate speech or merely suspicious 
behavior. 
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Protections for Reporting Person

At a minimum, any reporting person should have 
immunity from any liability, civil or criminal, that might 
otherwise be incurred or imposed.  The court may also 
consider whether a monetary award (the carrot) should 
be considered for courageous individuals whose report 
and testimony lead to a conviction.

Waiver of Privileges

The only privilege that should be protected is the 
attorney-client privilege.  Notably in 18 states, any 
person who suspects child abuse is required to report, 
including clergy in 27 states.  The prevention of mass 
killings is paramount to child abuse situations, and 
requires a similar if not greater scope.  An effective 
mandatory reporting law would specifically waive any 
spousal or family privileges, as spouses and family 

members are the most likely to know 
about the plans and actions of 
their kin.   

Crime for Failing to Report

A person with actual knowledge of 
a conspiracy or plot to commit a 
mass killing who fails to report it to 
a law enforcement agency should 
face significant consequences (the 
stick).  A reasonable punishment for 
an individual with actual knowledge 
who fails to report, where the known 

person or persons commit a mass killing resulting in 
the deaths of three or more persons, should be a Class 
C Felony, with potential punishment of 10 or more, but 
less than 25, years in prison and a maximum fine of 
$250,000. 

This punishment is stern, but would only apply when 
three or more victims are killed.  The lives of more 
than three innocent victims, in ALL cases, outweigh 
an individual’s fear of reporting.  Moreover, a stern 
punishment should encourage more individuals to 
come forward.  

This law could also provide some added justice for 
victims and their family members that they would not 
otherwise have, because mass killers often commit 
suicide or are killed, leaving no one to explain or be 
accountable for the killing.    

Continued on Next Page
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hate speech or 
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behavior.
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Defense for Failing to 
Report in Good Faith

The purpose of any mandatory 
reporting law should be to deter 
and punish, and not to create a 
witch hunt.  Checks and balances 
are necessary to protect reporting 
individuals, and those that have 
a good reason not to report.  A 
commonsense defense would 
be to immunize individuals who 
fail to report in good faith, when 
the individual can show that they 
reasonably believed that: (1) the 
conspirator and/or killer involved did 
not have the intention to kill others, 
and (2) the conspirator and/or killer 
involved did not take any steps in 
furtherance of the conspiracy or plot. 

We recently had the pleasure 
of meeting with a group of 
female professionals at a 
roundtable luncheon to discuss 
the communication issues they 
felt were keeping them “good” 
communicators, not “great” 
communicators. They each had 
completely different communication 
styles, yet all shared a similar story: 
“My clients are mostly men, and 
when I walk into the room to make 
a pitch, I feel like I’m already 10 feet 
behind the starting line.” In listening 
to the issues they felt were barriers 
to being excellent communicators, 
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Recommendation

Congress should consider passing 
a mandatory reporting law to 
encourage individuals with actual 
knowledge of conspiracies and plots 
for mass killings to report what they 
know.  Such a law acknowledges 
that individuals and social groups 
are the best source of information 
to prevent mass killings because 
they have the insider knowledge that 
the federal government lacks.  Any 
law should protect the reporting 
individuals because, in most cases, 
it would take great courage for 
persons with such knowledge 
to report their knowledge to law 
enforcement.  Finally, any law should 

two general categories of concerns 
emerged. The first were a series of 
communication traits that were the 
product of low self-confidence. The 
second were communication traits 
that fell into the oft cited “double-
edged sword” of gender and 
communication. 

These barriers to effective, powerful, 
persuasive communication are not 
unique to women. Men and women 
who are nervous show their unease 
through the same vocal and visual 
cues. Men and women who are 
perceived as dominant display the 

punish harshly any person with 
actual knowledge who fails to report, 
when more than three innocent 
victims are killed, because in many 
cases, they were the only people 
who could have prevented the 
attack.    

Michael K. Rhodes is a Washington 
business and insurance attorney for Mix 
Sanders Thompson, PLLC.  206-971-9601 
/ mrhodes@mixsanders.com / 1420 Mix 
Sanders Thompson, PLLC, Ste. 2200, Seattle, 
WA 98101.

same powerful communication 
styles. But somehow, too often men 
get a pass. Partners at law firms 
don’t call asking us to help their 
young male associates be more 
assertive in front of clients. Jurors 
don’t criticize a male attorney for 
pounding his fist on the table. Until 
societal expectations change (and 
there is evidence they currently 
are), there are ways to overcome 
the perceived low-credibility 
communication cues. 

From Good to Great: 
Communication Tips to Address Two 
Common Communication Barriers Women Face
By Laura Dominic, M.A. and Alexis Knutson, M.A., Tsongas Litigation Consulting

Continued on Next Page
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There are ways the less experienced, 
nervous, low confidence attorney 
can mask these feelings as they 
progress through their career. There 
are ways a woman who is criticized 
for being too aggressive can 
capitalize on certain communication 
cues without changing her overall 
style. Interestingly, in many cases, 
the communication advice is 
the opposite for each end of the 
spectrum, from the person with 
low confidence and a passive 
speaking style to the person with 
high confidence and an assertive 
speaking style. For example, a 
louder voice is a high-credibility 
cue that sends a message of 
confidence and is a good technique 
for the nervous speaker. Yet, the 
recommendation for a woman who is 
criticized for being “too aggressive,” 
will benefit from a slightly lower 
volume, while maintaining her other 
high-credibility cues. 

The following recommendations 
are for any professional woman 
striving for excellence in their 
ability to communicate effectively 
and persuasively. But these skills 
can be utilized by any attorney, 
man or woman, who identifies 
ways their own style can be honed 
and improved while maintaining 
their personal speech style. For 
the person with lower confidence 
speaking publicly, they may have 
no trouble with interpersonal 
communication, but need to focus 
on upping their credibility when 
speaking in front of a group. For 
the person with a more assertive 
style, nothing needs to be changed 
about their communication in 
front of a group, but adapting their 
interpersonal communication style 
will benefit their work relationships. 
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Thus, we focus on the ways in 
which people from each end of the 
spectrum can borrow from the other 
side to become doubly effective in 
their communication, no matter what 
the venue. 

EXPERIENCE, NERVES, 
AND CONFIDENCE

“I want to impress new clients.” “I 
want to come across as credible as I 
know I am.” “I don’t want the jury to 
know I’m nervous.” 

Experience generates confidence. 
It’s no surprise that the longer 
you do something, the better you 
become at it. This competence 
results in stronger communication 
traits. But what do you do the first 
time you go to court? How do you 
exude confidence before you’ve 
honed your negotiation skills? There 
are several presentation techniques 
that can help.

Increase your volume. 

One of the telltale signs of low 
confidence is a quiet speaking 
voice. This makes sense. If you’re 
not confident that what you’re 
saying will be well received, why 
would you want to say it loudly? We 
hide our nerves with low volume. 
The solution to this is easy and 
obvious – increase your volume. The 
problem is that it is often difficult 
for a speaker to gauge their own 
volume. Voices sound louder inside 
our heads than they do coming out 
of our mouths, but it is rare that a 
speaker is too loud. So, it’s better 
to err on the side of thinking you 
are too loud than speaking at what 
you perceive to be a comfortable 
volume. Practice by putting a live 
body on the opposite side of a large 

room and speak as loud as you can 
so that person can hear you. Video 
or audio tape yourself from as far 
away as possible to see if your voice 
is reaching the back of the room. 
Chances are even when you think 
you’re speaking loudly, you have 
room to go two or three notches 
louder. Be careful, however, that your 
tone does not become more strident 
as you become louder. 

Slow your rate. 

Another vocal byproduct of nerves 
is speaking too quickly, the reasons 
for which are clear. If you do not 
want to be in the speaking situation, 
the best way to get out is to speak 
quickly. One of the best ways to slow 
the pace without being too obvious 
is to take a slow breath after each 
sentence. This will not only slow your 
heart rate, it will help slow the overall 
pace of your speech. Be careful 
not to speak too slowly, however, 
particularly in the Western part of 
the country where a slightly more 
rapid pace is the norm. Listeners 
can process words faster than 
speakers can say them, so often our 
listeners have already completed our 
sentences before we finish them. If 
we are speaking too slowly, we may 
lose an audience whose attention 
has moved onto another topic. 

Hedges, qualifications, 
and hesitations. 

Nerves and lack of confidence are 
often accompanied by vocal fillers 
(or non-words). Examples of fillers 
include disfluencies such as “um,” 
“uh,” and “ah,” and hesitancies (or 
the addition of words that do not 
add meaning) such as “so,” “well,” 
and “you know what I mean?” These 

Continued on Next Page
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words are often sprinkled throughout 
the speech and are used in lieu of 
a more credible pause. The more a 
speaker practices, the less likely he 
or she is to use vocal fillers.

Some research has found that 
women use qualifying statements 
more often than men. Qualifying 
statements are often needed, but 
when they do not actually provide 
meaning to a speech, they lower 
a speaker’s credibility. Examples 
of qualifiers include, “I think,” “I 
guess what I’m trying to say is…,” 
and “perhaps.” “Your honor. I think, 
perhaps it would be best if we 
request a new trial date in light of 
these new circumstances.” Do you 
“think” it would be best, or are you 
actually requesting a new date? 
“Sort of” seems to be the qualifier 
de jure. “Next the driver sort of 
veered to the left.” Qualifications are 
often used by people who are not 
confident about making a statement, 
or by those who think they have not 
earned the right to be assertive. 
The trouble is that qualifications 
suggest a lack of confidence and 
perpetuate the perception that you 
have not earned the right. A good 
way to show your clients and senior 
partners that you are confident is 
making stronger, more concise 
statements: “Your honor, a new trial 
date would be prudent given the new 
circumstances.”

Intensifiers are words that attempt 
to increase the importance of a 
message. “The injury was very, very 
bad.” “The plant manger fell way 
below standards.” “Our product is 
so safe, there really are very few 
accidents.” These types of words 
are low credibility because they 
send the message that you don’t 
have a more explicit way to describe 

your message. They are words we 
use when we “really, really” need to 
get our point across but don’t have 
more precise and descriptive words 
to use. Lack of preparation often 
results in the use of intensifiers. 
Replace these empty words with 
concrete, concise, or quantifiable 
language. Replace, “Our tires are 
really, quite safe,” with, “Our tires 
have exceeded three different safety 
standards three years in a row.” 
Replace, “We are so focused on 
equality in our workplace,” with, “We 
have implemented annual trainings 
focused on equality and set up an 
anonymous hotline for people to call 
if they have any concerns.”

Stand with an open frame.

A closed body frame, or standing 
with legs and/or arms crossed or 
in a slightly hunched position, is a 
protection mechanism. A nervous 
speaker seeks comfort in keeping 
their body close and tight. While 
you might feel better, you don’t look 
better. Break out of your comfort 
zone and open your body. Stand 
with your feet shoulder width apart. 
Use your hands and arms to gesture. 
Make your gestures and movements 
meaningful. Many people try to put 
this tip to use by pacing aimlessly in 
front of the audience. Sure, you’re 
implementing movement into your 
speech and showing confidence 
by stepping out from behind the 
podium. But if you’re willing to move, 
make the movement meaningful by 
linking the movement with the layout 
of your talk. For example, standing 
close to the audience, discuss the 
company on the departmental level: 
“Within each department we have 
a designated representative who 
can take anonymous complaints 

regarding equality.” Then stepping 
back a number of steps, discuss 
the company as a whole: “And 
within the company, we have an 
anonymous hotline setup where 
employees can voice their concerns 
if they’re not comfortable speaking 
to their designated representative.” 
This links the micro/macro focus 
of the speech to your intentional 
movement, making the message 
more persuasive and memorable for 
the audience. 

Maintain eye contact.

One of the best indicators of 
credibility is eye contact. When 
delivering an opening statement 
or closing argument, making eye 
contact with every member of the 
jury will enhance your credibility 
more dramatically than if you simply 
scanned the jury box. Typically, 
women anchor their gaze on 
people’s faces more than men do, 
thus establishing a connection on 
the individual level more easily. 
But women are also more likely 
to break eye contact earlier when 
confronted one-on-one. Practice 
maintaining eye contact, even when 
you’re uncomfortable. One insider’s 
tip for maintaining the illusion of 
eye contact in uncomfortable or 
confrontational situations is to focus 
your gaze on your conversation 
partner’s forehead just above 
their eyes. Try it with a friend - 
they won’t be able to tell whether 
you are looking in their eyes or 
slightly above, and you will earn 
the credibility of maintaining eye 
contact. 

Continued on Page 32
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Each year, juries in the United States award billions to 
plaintiffs across the country across a wide spectrum 
of case types. Some cases are simply unwinnable 
and the defense attorneys are forced to follow the 
path of defeat to the end, whether it be at the client’s 
insistence or because the demands from the plaintiff 
make settlement a pointless endeavor. However, 
some losses are the result of poor defense strategy. I 
have worked across the country for over 13 years on 
hundreds of cases and have found that there are five 
common reasons defense attorneys lose cases. 

 1. A reactive approach to discovery. Developing 
  a thematic or narrative strategy early in discovery 
  helps defense attorneys figure out what 
  evidence and experts they need at trial. 
  Unfortunately, many defense attorneys ignore 
  this aspect of case development until late in the 
  litigation when trial seems imminent. This creates 
  a common scenario where defense attorneys 
  are stuck with what they have as they prepare for 
  trial, rather than having been empowered to go 
  out and get what they need.

 2. A failure to spot the referendum strategy. Many 
  defense attorneys want to talk about Keenan and 
  Ball’s Reptile, but the greater threat is the 
  referendum strategy, where the plaintiff sidesteps 
  their specific burden of proof by framing the case 
  as a general referendum on how the defendant 
  does business. This shifts all of the focus to 
  the defense. A verdict is the product of what 
  jurors choose to talk about in deliberations and 
  focus is always critical over time. The more 
  jurors talk about the defense in deliberations, the 
  worse it is for the defendant. This creates 
  momentum against the defense that leads to 
  anger and frustration among jurors. This is where 
  runaway verdicts are born. Sympathy does not 
  create headline verdicts; anger and frustration do.

 3. A failure to prepare key witnesses for their 
  testimony. Key defense witnesses such as 30(b 
  (6) witnesses are the human face of the 
  defendant. How they act is interpreted as 
  symbolic of who the defendant is. Consequently, 
  the case can hinge on the performance of key 
  defense witnesses. Unfortunately, many defense 
  attorneys fail to adequately prepare these 
  witnesses for their testimony. Rather than spend 
  several hours in a conference room talking 
  through the issues with the witness, which 
  research shows has a high failure rate, defense 
  attorneys should practice the testimony with the 
  witness by playing the role of the plaintiff attorney 
  and forcing the witness to go ten to fifteen minutes 
  at a time (without being able to call time-out for 
  tough questions) answering tough cross 
  examination questions. Role-playing significantly 
  increases witness recall and is much more 
  effective at preparing them for all of the 
  unpredictable issues that may arise in their 
  testimony. Plus, it gives defense attorneys a much 
  better sense of how their witness will actually 
  perform under pressure. Finally, do not assume 
  the witness will be good and forgo the prep. When 
  Bill Clinton testified in the Paula Jones case, 
  everyone expected him to be a great witness 
  due to his well-known people skills. The reality 
  was far different, with most agreeing that he 
  seemed uncomfortable, unnatural, and too eager 
  to make points that were irrelevant to the question 
  at hand.

 4. Trying to “sell the case” in voir dire. Attorneys 
  have control over one thing in jury selection: 
  removing venire members. It is not the NFL draft. 
  Anything other than focusing on who to remove 
  only distracts from this crucial job. While some 
  like to tout “primacy theory” as an argument for 
  trying to persuade in jury selection, there is no 
  research in the last one hundred years that shows 

Five Common Mistakes that Cause 
Defense Attorneys to Lose Their Cases
By Thomas M. O’Toole, Ph.D.
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Rising intonation.

When it comes to vocal inflection, 
women tend to exhibit rising 
intonation or inflection at the end of 
sentences. This means that many 
statements sound like questions, 
thus reducing what should be 
strong, decisive statements to 
weak, indecisive questions. This 
is particularly obvious with many 
female witnesses we work with. The 
following is a sentence taken from 
a recent witness preparation with a 
nurse. First, read the sentence as a 
statement, with a strong voice from 
beginning to end; then read it with a 
rising intonation at the end.

“Next, I checked the vital signs of 
the mother and looked at the fetal 
heart monitoring strip to check on 
the baby.”

Clearly, the first reading signals to 
a jury a nurse who was confident in 
what she was doing, thus making 
a much stronger impression 
of competence and expertise. 
Reading the same statement with 
a rising intonation leads the jury 
to question her credibility as the 
statement actually sounds like she is 
questioning herself, leaving them to 
wonder if she was confident in her 
skills and choices that day.

DAMNED IF YOU DO, 
DAMNED IF YOU DON’T

“When he speaks loudly, he’s 
assertive. When I speak loudly, 
I’m too aggressive.” “I don’t want 
to have to change my powerful 
communication style just so I don’t 
come across as a bitch.” “I feel like 
my communication style flies in the 
face of the stereotypes of women.” 
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These are the concerns from women 
on the opposite end of the spectrum 
– the women who say that their 
communication style is too powerful, 
and that it is often met with criticism. 
We tell these women that they have 
not only a huge advantage when it 
comes to presentation skills, but 
they have a unique opportunity as 
women to go from “good” to “great” 
with just a few communication 
techniques. The double-edged 
sword only exists because these 
women already embrace the 
powerful communication style that is 
associated with high credibility. The 
opportunity exists by coupling their 
strong style with borrowing a few 
communication techniques from the 
other end of the spectrum. 

Whereas the techniques described 
previously for those on the reserved 
end of the spectrum pertain more 
to public speaking scenarios, the 
following techniques for those with 
strong communication styles will 
be most useful in interpersonal, 
small group, or meeting settings. 
Of course, let your strongest, most 
commanding self shine in front of a 
jury, during meetings with clients, 
or presenting a CLE. But adapting 
this style to one that is more 
approachable will earn credibility 
amongst small groups. 

Lower your volume.

The nervous speaker is encouraged 
to increase the volume to send a 
message of confidence. But if you 
are at risk of being perceived as 
“overly confident” or “arrogant,” a 
slightly lower volume can be helpful. 
This is especially true in one-on-
one conversations, discussions 
with subordinates, or in small group 
settings where you are the top-dog. 

If your intention is to connect with 
those you are speaking with, lower 
your tone to send a message of 
inclusion and mutual respect. 

Capitalize on our 
ability to ask questions. 

A woman who is criticized for being 
too demeaning can capitalize on 
a technique that women tend to 
be very good at – asking more 
questions. This is particularly helpful 
in interpersonal communication 
settings or meetings where you are 
at greater risk of being perceived 
as unnecessarily aggressive. Think 
about the demand, “Schedule a 
meeting with the expert,” versus the 
request, “Would you mind finding 
a date to meet with our expert?” 
Framing your requests in this way 
gives the perception of choice to 
the listener, and will likely increase 
their willingness to comply with 
those requests. Likewise, adding a 
question to the end of a statement 
can serve to increase perceptions 
of inclusion and be seen as an 
invitation to add input. For example, 
saying, “We need to make a plan 
for which witnesses can speak to 
which aspects of our case. What 
do you think?” will allow for input 
from the group, thus increasing your 
credibility as a person in a position 
of power who is also willing to 
accept opinions of the group. 

Body position.

While jurors expect to see some 
assertiveness when examining a 
witness, they also expect, or rather 
demand, that attorneys be polite. 
Because women’s body position 
show interest – head nodding, 
forward leans, and mirroring 

Continued on Page 34
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  that jurors are actually persuaded in voir dire. 
  The only primacy theory findings related to trial 
  focus solely on opening statements, not jury 
  selection. At the jury selection stage, jurors are 
  overwhelmed and trying to make sense of what 
  the next few days or weeks of their lives will look 
  like. They know nothing about the case and 
  nothing about the process. They have yet to 
  acclimate, which is why persuasive attempts are 
  so futile. Furthermore, attempts to persuade 
  actually help your opposing counsel by revealing 
  to them who the potential problems are. The last 
  thing defense counsel wants to do is highlight 
  individuals in the venire who are inclined to 
  buy into the defense themes and arguments. 
  Instead, defense attorneys should focus on 
  identifying high-risk attitudes and experiences 
  and removing those who possess them from 
  the venire. 

 5. Failing to sign-post at trial. In the many 
  shadow juries I have conducted over the course 
  of my career, the single most common complaint 
  from shadow jurors is that they had no idea 
  why the defense attorney asked a particular set 
  of questions in cross examination. Defense 

  attorneys understand why every question is 
  relevant. Sometimes, it seems painfully obvious, 
  but jurors have not lived in the months or years 
  of discovery that the defense attorney has. This 
  is why it is so important for defense attorneys 
  to sign-post throughout every stage of trial, but 
  particularly in cross examination. Don’t be afraid 
  to ask questions that have the sole purpose of 
  signaling to jurors where you are going, where 
  you are at, where you just were, or why the 
  question you just asked even matters. This kind 
  of guidance is critical and can be the difference 
  maker. When you start to feel like you’re doing it 
  way too much, you’re getting much closer to 
  where you need to be.

Thomas M. O’Toole, Ph.D., is president of Sound Jury Consulting, 
LLC, in Seattle.  You can learn more about Sound Jury 
Consulting or follow its blog or defense podcast series at www.
soundjuryconsulting.com.
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postures – they may be perceived as more polite than 
men in the courtroom. Female attorneys may be able 
to more easily avoid some of the negative feedback we 
hear from jurors about the unnecessarily aggressive 
male attorneys by using these body cues in court.

Use the inclusive “we.”

A conversation becomes instantly more inclusive when 
the speaker uses the term “we” rather than “I.” Although 
we do not suggest sharing accolades for things you 
have truly done on your own (saying, “We did a great 
job getting that motion submitted on time,” when you 
were the only one working on it until 3am) or sharing the 
blame when the blame clearly lies elsewhere (saying, 
“We must have forgotten about that deadline,” when 
the responsibility was on your colleague), you can use 
“we” to bring others into the conversation. For example, 
saying to the group “We should discuss our strategy for 
the upcoming depo” before describing your thoughts 
will give the impression that others are included in the 
strategy and leave them open to further communication. 

CONCLUSION

In the end, it is about turning “good” communicators 
into “great” communicators. Although people fall all 
along the spectrum from less assertive to more highly 
assertive, there are skills and traits that people can 
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borrow from each that increase credibility. Those 
who are less assertive can borrow traits of the highly 
assertive when speaking in front of a larger group, and 
those who are highly assertive can borrow from the less 
assertive when speaking in small-group or one-on-one 
settings. The more you practice, the more natural these 
communication traits will become. Confidence begets 
good commutation skills. Your communication style will 
become a product of your experience and of practicing 
the most useful communication skills along the way. 

Laura Dominic, M.A., is a Senior Consultant for Tsongas Litigation 
Consulting, Inc. She brings the skills of a communication professional 
to all trial consulting services. Examples include case strategy 
and the facilitation of effective witness testimony in deposition 
and courtroom settings.  Laura received her Master’s degree in 
Speech Communication from San Diego State University, where 
her primary research was in juror perceptions of witness credibility 
as affected by witness ethnicity and linguistic power. As a lecturer 
at the University, she developed and conducted programs in public 
speaking, nonverbal communication, advocacy and persuasion. She 
is a member of the American Society of Trial Consultants.

Alexis Knutson, M.A., is a Research Associate for Tsongas Litigation 
Consulting, Inc. Her work focuses on assisting counsel in devising 
comprehensive trial strategy through case consultation and pre-trial 
research, including mock trials, focus groups, community attitude 
surveys, and shadow juries. Alexis received her Master’s degree in 
Psychological Science with a focus in law from University of Colorado 
Colorado Springs, where her research focused on attorney use of 
small group research to inform settlement decisions and juror internet 
use during trial. She is a member of the American Society of Trial 
Consultants.
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