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Attorneys are the salespeople of the 

courtroom. Their job is to make the 

merchandise – the case – as appealing as 

possible. Yet, whereas a shoe salesperson 

usually must consider each customer indi-

vidually, an attorney must get as many as 

12 people to buy into their product. To ac-

complish this task, attorneys should turn 

to the psychology of persuasion to assist 

them in crafting compelling cases.

Dr. Robert Cialdini, a renowned social 

psychologist, has studied persuasion for 

nearly 30 years. Early in his career, he 

went “undercover” in various occupations 

(telemarketer, car dealer, etc.) to figure 

out how the best salespeople persuaded 

the public. He discovered that the art of 

persuasion can be reduced to six simple 

principles: reciprocity, commitment and 

consistency, social proof, authority, liking, 

and scarcity.

Reciprocity is our tendency to want to re-

turn favors. If a friend gets you a birthday 

gift, for example, you may feel obligated 

to remember their next birthday with a gift. 

This principle is often used by marketers 

in the form of “free” samples. Although 

grocers claim that free samples allow the 

consumer to try a new product, the true 

psychology of this marketing plan is that 

shoppers feel obligated to return the favor 

Persuasion in the Courtroom: 
Six Social Psychological Principles for winning

By Jonathan M. Lytle, Ph.D.
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given to them by the store. Businesses 

hope that customers walk away thinking 

“I got something for free; I should help 

them out too.”

So, how can attorneys use reciprocity in 

the courtroom? One easy modification is 

to frame their interactions with the jury in 

a way that suggests they are doing 

the jurors a favor. A simple statement such 

as “I will be quick, because I know you all 

want to get back to your regular lives and 

families…” during closing arguments may 

go a long way toward compelling the jury 

to reciprocate the attorney’s kindness with 

a favorable verdict.

The second principle is commitment and 

consistency, which relies on the human 

desire to avoid cognitive dissonance. Our 

thoughts and actions need to align; when 

they do not, we feel uncomfortable and 

try to adjust either our thoughts or actions 

to make ourselves more consistent. This 

means that once a person takes action, 

it is unlikely that he or she will rescind. 

For example, once a car buyer signs an 

agreement, they are unlikely to call off the 

sale when the dealer tacks on additional 

charges for “rust proofing.” An extreme 

example of the power of commitment and 

consistency is illustrated by coerced- 

internalized confessions. This occurs 

when a suspect signs a (false) confes-

sion during interrogation and later actually 

begins to believe that they committed the 

crime – the modified belief creates consis-

tency between their actions (signing the 

confession) and thoughts (“I am guilty”).

If an attorney is concerned that the jury 

will be biased against his or her case, it is 

effective to encourage the jurors to keep 

an open mind and withhold judgment 

until all the evidence has been presented. 

Reminding the jurors regularly of the oath 

they took practically guarantees a fair trial 

(“I promised to be fair, so my actions need 

to support that promise”).

“Reciprocity is our 
tendency to want 
to return favors. 

If a friend gets you 
a birthday gift, for 
example, you may 
feel obligated to 

remember their next 
birthday with a gift.”
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Supreme Court: Express Findings 
Required on Witness Exclusion
In Blair v. TA-Seattle East No. 176, ___ 

Wn.2d ___, No. 83715-5 (April 21, 2011), 

Washington’s Supreme Court reempha-

sized that trial judges must consider 

Burnet1 factors on the record when wit-

nesses are excluded as a discovery sanc-

tion. The Court held that failure to do so is 

an abuse of discretion warranting reversal.

Blair was a slip and fall case filed in King 

County.  Plaintiff missed both the primary 

and additional witness disclosure dead-

lines.  She eventually did file a witness 

disclosure, but it did not comply with Lo-

cal Rule 26 in all respects. 

The defendant moved to strike Blair’s 

witness disclosure as untimely.  Plaintiff’s 

attorney stated that personnel problems 

in his office led to the delayed disclosure, 

and Blair argued that the violation was not 

willful or prejudicial.  The trial court grant-

ed defendant’s motion to strike in part, 

and denied it in part.  Blair was allowed to 

select seven of her 14 witnesses to call at 

trial, and terms of $75 were imposed.  The 

order was a standard order that did not 

include findings.

At the exchange of witness and exhibit 

lists, Blair listed a number of witnesses 

she wished to call at trial in addition to 

the seven she had been allowed by the 

trial court; these included two health care 

providers.   Defendant moved to exclude 

the two health care providers.  The mo-

tion was granted, with $500 in sanctions 

imposed for Blair’s violation of the court’s 

previous order.

Defendant moved for summary judgment: 

without health care provider witnesses, 

Blair could not prove causation and there-

fore her claim failed.  Summary judgment 

was granted.  The case was dismissed.

The Court of Appeals affirmed the trial 

court.  The Supreme Court reversed, 

noting that when discovery sanctions are 

warranted, the sanction selected should 

not be so minimal as to undermine the 

purpose of discovery, but at the same 

time, it should be the least severe sanc-

tion that will serve the intended purpose.  

Blair, ___ Wn.2d at ___ (quoting Burnet, 

131 Wn.2d at 495-96).  Moreover, though 

the trial court generally has broad discre-

tion to fashion an appropriate remedy:

	 “[W]hen imposing a severe sanction 

	 such as witness exclusion, the record 

	 must show three things – the trial 

	 court’s consideration of a lesser 

	 sanction, the willfulness of the 

	 violation, and substantial prejudice 

	 arising from it.”

Id. (quoting Mayer v. Sto Indus., Inc., 156 

Wn.2d 677, 688 (2006) (relying on Burnet, 

131 Wn.2d at 494) (internal quotations 

omitted)).2

The Supreme Court found that nothing 

in the record and neither of the Blair trial 

court’s orders striking witnesses con-

tained any findings as to willfulness, preju-

dice, or consideration of lesser sanctions.  

On that basis, the Supreme Court held 

that the trial court had abused its discre-

tion in excluding the witnesses. 

In so holding, the Supreme Court rejected 

defendant’s arguments that the record 

spoke for itself.  Defendant had contend-

ed that when the trial court only excluded 

seven, rather than all 14 of plaintiff’s wit-

By Erin H. Hammond

Continued on Page 7
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Persuasion From Page 1

Continued on Page 6

Continued on Page 7

The fifth principle is liking. People we 

like have more persuasive power over us 

than people we dislike. Accordingly, we 

are more likely to do favors for friends 

than strangers. A variety of factors may 

influence how much we like someone 

upon first meeting them. Two such well-

researched factors are attractiveness and 

similarity: we are drawn to people we find 

attractive and to people we perceive as 

similar to us.

There are several ways an attorney can 

increase his or her likeability in court. 

Some mannerisms that make people more 

likeable are the ability to maintain eye 

contact, a humble disposition, and using 

informal speech. Although an attorney has 

minimal control over whether the jury likes 

you or your client based on attractiveness 

(dressing well certainly helps!), attorneys 

can control how similar they and their 

clients are to the jury. Selecting jurors 

who are similar to the attorney and/or 

the client (on any number of dimensions, 

including age, sex, race, etc) is generally 

a good rule to follow. Similarity will make 

the juror more inclined to like the attorney 

and client, thereby making the message 

more persuasive.

Finally, scarcity is our inclination to want 

what we cannot have, or what we think is 

in demand. Marketers regularly use this 

principle, notably when they advertise 

“limited time” offers. Similarly, cigar smok-

ers in the United States pine for Cuban 

cigars. Are Cuban cigars superior to those 

from, say, Nicaragua or the Dominican 

Republic? Many cigar aficionados would 

Next, social proof is the idea that we 

tend to follow the lead of others. Years 

of research shows that people conform 

quite easily. For example, if you are walk-

ing down the street and see one person 

staring up at a skyscraper, you are likely to 

do the same. If there are multiple people 

staring up, you are all but guaranteed to 

follow their lead. Baristas at local coffee 

shops are known to put their own money 

in tip jars to start the day, since custom-

ers who see evidence of other tips will feel 

obligated to follow suit and toss their own 

change in the jar.

Social proof is most clearly seen during 

jury deliberations, but this is not entirely 

out of an attorney’s control. Knowing that 

undecided jurors are likely to side with the 

majority means that the more jurors an at-

torney can convince before deliberations, 

the more likely they are to win the case. 

In fact, research has shown that final ver-

dicts follow the initial majority more than 

85% of the time.

Another principle of persuasion is 

authority. People tend to obey authority 

figures, even when asked to do unreason-

able acts. Psychologist Stanley Milgram 

famously showed that people actually 

administered “shocks” to another person 

at dangerous voltages simply because a 

man in a white lab coat told them to.

Attorneys are generally viewed as authori-

tative in the courtroom, so incorporating 

this principle should come naturally. Attor-

neys can polish their authoritative image 

by speaking clearly, concisely, and directly 

in the courtroom. Also, attorneys should 

be mindful of how jurors will view other 

figures in the courtroom, such as expert 

witnesses. Attorneys should spend time 

prepping their experts to ensure that their 

authority on the subject matter is clear.
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Persuasion From Page 5

argue that non-Cuban cigars are just as 

good, if not better. But Cuban cigars are 

scarce due to embargos, and therefore in 

great demand.

The application of this last principle in 

court is less obvious, but should be 

considered nevertheless. Research shows 

that withholding or censoring information 

makes people want that knowledge even 

more and causes them to hold it in higher 

regard when it becomes available. Attor-

neys should consider the ramifications of 

this principle when objecting to informa-

tion in court. Legal psychologists consis-

tently find that jurors not only disregard 

instructions to ignore certain information, 

but that this “ignored information” actually 

has a greater impact on verdicts!

These six principles undoubtedly have 

many more applications for you than 

those listed here. Attorneys should con-

sider the psychology of persuasion when 

at trial and work on applying some or all of 

these principles. They may be amazed at 

how much better they are at selling their 

product. 

 
Jonathan M. Lytle, Ph.D. is a trial 

consultant at Prolumina Headquarters in 

Seattle, Washington. He can be reached at 

(206) 622-6700, jlytle@prolumina.net or 

www.Prolumina.net
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Supreme Court From Page 4

nesses, the court clearly considered lesser 

sanctions.  It argued that the second order 

showed a pattern of what must have been 

deliberate (and therefore willful) violation 

of discovery obligations.  It also asserted 

obvious prejudice in allowing a disclosure 

of key health care witnesses at the wit-

ness and exhibit list stage of a case.  The 

Supreme Court did not see it that way, 

and instructed that each order must be 

independently supported at the time of 

entry, not in hindsight by reference to ad-

ditional orders.

The Supreme Court also elected not to 

follow Scott v. Grader, 105 Wn. App. 136 

(2001).  In Scott, the Court of Appeals 

determined that the trial court did not 

need to engage in a Burnet factor analy-

sis when a harsh sanction is imposed 

as punishment for violation of an earlier 

discovery order.  The Supreme Court 

expressly refrained from stating whether 

it considered that an accurate statement 

of the law or not.  Instead, it distinguished 

Blair, stating that, in Scott, there had been 

consideration of a range of sanctions be-

fore the sanction order was entered, and 

there was no similar consideration in Blair.

Because the summary judgment was 

premised on the exclusion of Blair’s wit-

nesses and the exclusion order was faulty, 

the Supreme Court reversed the summary 

judgment as well.

Justice Stephens wrote for the Court.  

The holding was unanimous, but Justice 

James Johnson wrote separately to em-

phasize that the trial court’s ability to con-

trol the docket is not limited by Blair, and 

that the “burden of effectively overseeing 

the efficient administration of justice in 

Washington’s courts rests heavily on the 

shoulders of trial court judges.”

Erin H. Hammond is an experienced 

defense attorney and member of WDTL’s 

Board of Trustees. She can be reached at 

erin@ehammondlaw.com.

1 Burnet v. Spokane Ambulance, 

131 Wn.2d 484 (1997).  

2 These are commonly known as 

the “Burnet factors.”
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As lawyers we know judges are different from legislators, but does our electorate un-

derstand why that is the case?  Do our legislators understand the critical differences, 

and perhaps more importantly, do they care?  Those are a couple of the questions 

addressed in a report recently released by DRI entitled “Without Fear or Favor in 2011, 

A New Decade of Challenges to Judicial Independence and Accountability.”  I was chair 

of DRI’s Judicial Task Force when the report was first conceived, and through several of 

the initial drafts.  As we neared completion of the report I had the pleasure of working 

with the current chair of the Task Force, Steve Puiszis (a very talented defense lawyer 

from Chicago), who acted as our editor in chief.  To suggest that Steve and I learned 

a lot about our courts and the challenges they face would be a gross understatement.  

Perhaps the best way to summarize the lessons we learned is by quoting from a very 

recent oral argument in front of the U.S. Supreme Court in a case involving First Amend-

ment challenges to anti-corruption laws.  In response to a question from Justice Scalia 

about whether a judge could behave like legislators, who don’t have to worry about the 

appearance of impropriety when they vote, one of the lawyers of responded simply—

“No, Judges are just plain different from legislators.”1 

Those differences are addressed throughout the DRI report, particularly as they relate 

to recent judicial disqualification following the Caperton decision and judicial campaign 

finance issues following Citizens United.  The report also addresses the need to improve 

accountability through judicial performance evaluations, judicial diversity, a comparison 

of diversity under election and appointment systems, the recession’s impact on state 

courts, court security, as well as politicized judicial appointments and judicial salaries in 

the federal court system.

Judges are Just Plain Different
By Jeffrey Frank

INDEPENDENT MEDICAL 
EVALUATIONS & CHART REVIEWS
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Scheduling of IMEs when you need them.

Communication with the patient or their legal representative to 
arrange a convenient date and time, decreasing the occurrence of no shows

Recruiting the appropriate Physician specialties for your exams.
Quality Assurance of reports to make sure all your questions are answered.

We will, at your request, arrange Transportation, Interpreters, and Diagnostic tests.

“A Classic Return To Service”
MACHAON.org ~ MACHAON Medical Evaluations, Inc.

206-323-1999 ~ Toll Free 1-888-303-6224 ~ Fax 206-323-1188 

Continued on Next Page
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Different From Page 8

The report does not endorse any par-

ticular judicial selection method, but 

recognizes that whatever method a state 

has chosen to select its judges, there are 

ways that any selection method can be 

improved.  The report also recommends 

that state courts that elect their judges 

adopt a rule requiring the automatic 

disqualification of any judge who receives 

a campaign contribution above a specific 

threshold from a party or attorney.  Addi-

tionally, the report recommends that an in-

dependent panel of judges be established 

to hear and decide Caperton disqualifica-

tion motions and outlines procedures to 

consider in addressing those motions.  

The report also recommends that other 

types of recusal motions be heard by an 

independent judge rather than the judge 

targeted by a recusal motion. 

DRI is sending its report to every State 

Supreme Court Judge in the country and 

to every state and local defense organiza-

tion affiliated with DRI (and there are over 

50 in the U.S.).  The report will also be 

sent to the Conference of Chief Justices, 

the National Center for State Courts, and 

organizations (such as JAS) dedicated 

to judicial independence.  Here is a link 

to the report: http://www.dri.org/pages/

without-fear-or-favor-2011.aspx 

More than simply addressing these issues 

and making recommendations, the report 

is intended as a rallying cry to members 

of the organized defense bar to become 

familiar with these issues and to get 

actively involved in them at the state level.  

Defense lawyers are in ideal position to 

protect our system of justice, but will we 

take the necessary steps to protect the 

system’s integrity? 

Continued on Page 11

Corporate office:				   Oregon office:
2411 Pacific Ave. SE			   1225 NW Murray Rd. #110
Olympia, Washington 98502		  Portland, Oregon 97229
pds@physiciandirectservices.com		  pdsor@physiciandirectservices.com

Physician Direct Services delivers strong support to our clients. 
We are Physician driven and client focused, working directly with 
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~ Providing services in Washington and Oregon ~
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Our Vision
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Don’t Be This Lawyer:
Order on Motion to Continue
“He who is his own lawyer has a fool for 

a client” is one of every lawyer’s favorite 

proverbs. Among the several reasons why 

this is undoubtedly true, is that lawyers 

are trained to handle disputes skillfully 

but without the emotional rancor that will 

mask the actual parties’ reason and good 

sense.1 Regrettably, many attorneys lose 

sight of their role as professionals, and 

personalize the dispute; converting the 

parties’ disagreement into a lawyers’ spat. 

This is unfortunate, and unprofessional, 

but sadly not uncommon. Before the 

Court, however, is an uncommon example 

of this unhappy trend.

This matter is currently set for trial com-

mencing June 14, 2011. Defendants 

seek a brief continuance, noting that 

one of their counsel, Bryan Erman, along 

with his wife, is expecting their first 

child due on July 3. Given the proposed 

length of trial and the famous disregard 

that newborns (especially first-borns) 

have for such schedules, and given that 

the trial is scheduled in Kansas City 

while the new Erman’s arrival is sched-

uled in Dallas, Defendants move this 

Court for a continuance.

This in itself would not be remarkable, 

but in reviewing the motion the Court 

was more than somewhat surprised to 

read that “Plaintiffs have refused to agree 

to continue the trial setting and have 

indicated that they intend to oppose this 

Motion.” Well, every party is entitled to 

file an opposition to a motion, and hoping 

that perhaps Defendants’ had mischarac-

terized the vigor of Plaintiffs’ opposition, 

we have eagerly awaited Plaintiffs defense 

of its opposition. The Memorandum in 

Opposition arrived yesterday, and it was, 

sadly, as advertised.

First, Plaintiffs make a lengthy and spirited 

argument about when Defendants should 

have known this would happen, even 

citing a pretrial conference occurring in 

early November as a time when Mr. Erman 

“most certainly” would have known of 

the due date of his child, and even more 

astonishingly arguing that “utilizing simple 

math, the due date for Mr. Erman’s child’s 

birth would have been known on approxi-

mately Oct. 3, or shortly thereafter.” For 

reasons of good taste which should be 

(though, apparently, are not) too obvious 

to explain, the Court declines to accept 

Plaintiffs’ invitation to speculate on the 

time of conception of the Ermans’ child.

Further, Plaintiffs assert that there are 

currently five attorneys from two differ-

ent firms on Defendants’ signature block. 

While the Court might be inclined to 

agree with Plaintiffs that this seems like 

a plethora of attorneys, it can’t help but 

note that, entered and active on behalf 

of Plaintiffs in this case, are also five 

attorneys, from three different firms; so 

perhaps Plaintiffs are ill equipped to argue 

that Defendants have too many attorneys.

Finally, Plaintiffs argue that surely Mr. 

Erman will have sufficient time to make 

it from the Kansas City trial to the Dal-

las birth, even helpfully pointing out the 

number of daily, non-stop flights between 

the two cities; and in any event complain 

of the inconvenience of this late requested 

continuance. Certainly this judge is con-

vinced of the importance of federal court, 

but he has always tried not to confuse 

what he does with who he is, nor to distort 

the priorities of his day job with his life’s 

role. Counsel are encouraged to order 

their priorities similarly.

Defendants’ Motion is GRANTED. The 

Ermans are CONGRATULATED.

IT IS SO ORDERED.

~ Judge Eric F. Melgren writing in 

Jayhawk Capital Management, LLC v. LSB 

Indus., Inc., No. 08-2561-EFM (D. Kan. 

April 12, 2011).
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	 •	Will we become advocates against 

		  unwarranted attacks on the judiciary 

		  or just hope that others will respond 

		  to the attacks? 

	 •	Will we support amendments 

		  to judicial codes requiring 

		  disqualification when campaign 

		  contributions in judicial elections 

		  exceed reasonable limits or we will 

		  ignore the issue of judicial campaign 

		  contributions until it directly involves 

		  a case we are handling?  

	 •	Will we advocate for the development 

		  of a process to promptly and 

		  fairly resolve judicial recusal or 

		  disqualification motions in our 

		  respective states, or allow the 

		  public’s perception of our legal 

		  system’s fairness to be shaped by 

		  allowing  judges to rule on a motions 

		  seeking their own disqualification?  

	 •	Will we lobby for adequate funding 

		  of our court systems or simply take 

		  a vacations on those days when 

		  courthouses around the country 

		  can’t afford to open their doors?  

	 •	Will we protect the right of an 

		  independent judiciary to make 

		  politically unpopular decisions or 

		  stand idly by when special interests 

		  seek their ouster?  

In short, will we defend our court systems 

so the judicial branch can continue to 

independently uphold justice and protect 

the rule of law which is central to our 

democracy? I welcome comments or 

questions about the report, along with any 

suggestions for how WDTL can become 

more active in addressing these critical 

issues.  Feel free to send me an email at 

fraje@foster.com

1 (http://www.supremecourt.gov/oral_ 

arguments/argument_transcripts/10-568.pdf)

Different From Page 9
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The Scheer & Zehnder Killah Bee supporters 
show their enthusiasm for their team.

The Winning Dorsey & Whitney team display 
their trophy for the 2nd year in the row.

The Scheer & Zehnder Killah Bees hard at work 
on the written portion of the spelling bee.

Judge Lukens tests the mettle of Judge Finkle (ret) - JDR 
team member.

The 2nd Annual 
WDTL Speaker’s 
Foundation Spelling 
Bee is a Success!



Late Spring 2011 13

SEATTLE, WA - Reed McClure is pleased to announce that 

three attorneys were promoted to Shareholder: Earle Bravo, 

Michael Budelsky, and Chris Nye.

Earle Q. Bravo practices in insurance defense, including 

construction defect, premises liability, motor vehicle accident, 

worksite injury and product liability claims. Mr. Bravo earned 

his J.D. from Seattle University Law School. 

Michael N. Budelsky concentrates his practice on insurance 

defense, employment law,  general civil litigation, and appel-

late work. Mr. Budelsky earned his J.D. from the University of 

Cincinnati College of Law.

Christopher J. Nye represents defendants in a variety of 

complex commercial litigation disputes, including construction 

defect, worksite injury, product liability and personal injury. 

Mr. Nye also represents insurance companies in litigating 

coverage disputes and bad faith cases, as well as providing 

coverage opinions and advice. Mr. Nye earned his J.D. from 

Willamette University College of Law.

We congratulate our new shareholders. Together we will 

continue Reed McClure’s strong tradition and long history of 

providing the highest quality legal services to our clients. 

Reed McClure, one of Seattle’s oldest law firms, was founded 

in 1890. We provide litigation services including appellate, 

construction, employment, insurance, and premises, prod-

ucts, and professional liability. We offer our insurance clients 

extensive experience in coverage advice and defense of extra-

contractual claims.

www.rmlaw.com

Reed McClure 
Announces Three 
New Shareholders
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WDTL Tentative Events Calendar for 2011-2012 
(register online at www.wdtl.org)
July 
21-24	 Annual Convention – Fairmont Chateau, Whistler

October 
1	 CLE - Joint WDTL/WAIME Meeting 
13	 Judges’ Reception, Seattle 
18	 CLE - Managing Partner’s Breakfast – Seattle 
26-30	 DRI Annual Meeting – Washington, D.C.

November 
4	 CLE - Joint Idaho/Washington Seminar – 
	 Coeur d’Alene, Idaho 
9	 CLE - Defense Superstars – Seattle

December 
	 CLE - Asbestos Seminar 
	 CLE - Ethics – Seattle – W 
	 CLE - Annual Tort Law Update – Seattle – W

January	  
	 50th Anniversary Celebration – Seattle 
	 South Sound Judicial Dinner – Courtyard 
	 Marriot, Tacoma  
	 CLE - Auto Crashes – Seattle

February 
	 CLE - Annual Construction Law Update – 
	 Convention Center – Seattle – W

March 
	 CLE - Defense Academy I – Lee Smart – Seattle

April 
	 Judicial Reception – Spokane 
	 CLE - Insurance Law Update – Seattle – W 
	 CLE - Managing Partner’s Breakfast – Seattle

May 
	 CLE - Products Liability – Seattle

July 
	 Annual Convention – Skamania Resort, 
	 Stevenson, Washington

(W – Simultaneous Webcast)


